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INTRODUCTION 


One hursday., July 15709/76,.0n motion by Mim. Davis; 


seconded by Mr. Lewis, it was ordered, 


“That, a Select Committee of this House be appointed 
to review from time to time the reports of the 
Ombudsman as they become available, to report 
thereon to the Legislature, and to make such 
recommendations as the Committee deems appropriate; 
reports and recommendations of the Committee to 

be placed on the Order Paper for discussion after 


presentation. 


And that the Select Committee have authority to 
Sit during recesses and the interval between 
Sessions and have power to employ such staff as 
it deems necessary to call for persons, papers 
and things and to examine witnesses under oath, 
and the Assembly doth command and compel the 
attendance before the said Select Committee of 
such persons and the production of such papers 
and things as the Committee may deem necessary 
for any of its proceedings and deliberations for 
which the Honourable the Speaker may issue his 


Warrant Or Warrants." 


On Thursday, December 16, L976 on motion, by Mr. 
Welch, seconded by Mr. Renwick, the Legislative Assembly 


ordered, 


-Thatmtne weerms, of reference of the Select Committee 
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appointed on July 15th, 1976 to review from time 
to time the reports of the Ombudsman as they 
become available, be amended to give the Committee 
aAuchorilty “to formulate from time to time, as the 
Committee deems necessary, pursuant to Section 

16 (1) of The Ombudsman Act, 1975, general rules 
for the guidance of the Ombudsman in the exercise 


Of: hws functions “under The Ombudsman Act." 


The Committee, through its Chairman on December 22, 
Pvop wrote to all M:PIiPos requesting that they each provide 
the Committee with their comments and observations on the role 
and operation of the Office of the Ombudsman. The Committee 
received responses from the following M.P.P.s: The Honourable 
Arthur Meen, Q.C., The Honourable William G. Newman, The Honourable 
John P. MacBeth, 0.C., The Honourable Sidney Handleman, The 
Someuranie: Dr. Harry Parrott, Mr. Douglas Moffatt, Mr. Osie 
Villeneuve, Mr. John Eakins, Mr. Mike Breaugh, Mr. Bernard Newman, 
Bieemenawara Good, Mr. Edward Sargent, Mr. James Bullbrook, Q.C., 
Ms. Evelyn Gigantes, Mr. Paul Yakabuski, and Mr. Earl McEwan. 
At the invitation of the Committee, Mr. Bullbrook, Ms. Gigantes, 


Mr. Yakabuski and Mr. McEwan appeared before it. 


Om Monday, January 10, 1977, the Ombudsman submitted 
to The Speaker of the Legislative Assembly, pursuant to Section 
m2 Of The Ombudsman Act, 1975, his First Annual Report for the 


meratoo May 22, 1975 to October 31, 1976. 


On Monday, January 17th and Tuesday, January 18th 


1977, the Committee held organizational meetings in camera, with 
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the Ombudsman, and defined the scope of its inquiry with respect 
to the issues raised in the First Annual Report and with respect 
to any other issues which the Committee considered necessary to 


consider, having regard to its amended Order of Reference. 


The Committee thereafter met for 15 sessions commencing 


Bemesie athernoonyot wWanuary ale, 7L9/77 to Marche22,,.L977. 


The foregoing second report deals with matters 
which the Committee has considered and reviewed during those 
sessions. The report also contains such recommendations as 
the Committee has deemed appropriate in the circumstances. For 
convenience the recommendations are numbered where they appear 
imetne text of theasneport.and are summarized in Schedule "A" .to 
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PART. GL 


NORTH PICKERING PROJECT INQUIRIES 


The Ombudsman, in Appendix "B" of his report (pages 
571-577), briefly summarized the status of the complaints of the 
North Pickering Project former landowners as of the 10th of 
January, 1977. The events leading up to the selection and the 
appointment of the two vehicles of inquiry are more fully set 
Papmanoddesch bed. in. Part 4° of) this Committee’s. First Report 


(pages) 5 through 12 inclusive). 


The Commission of Inquiry was appointed under Order- 
In-Council 2959/76 as amended by Order-In-Council 3545/76. 
Order-In-Council 2959/76 provides that "all matters referred to 
this Commission shall be heard and determined in proceedings of 
an adversarial nature". The agreement reached between the Ombudsman 
and the Minister of Housing on the lst of October, 1976 which was 
concurred in by this Committee, contains the following sentence, 
mneveaew Of the fact that under this)solution ithe merits of all 
the cases will be determined by proceedings of an adversarial 
nature, it is understood that the Motion pnresently before the 


fiasvonal. Court. will bevdiscontinued by ithe Applicants”. 


The meaning and application of the term "adversarial 
nature" has caused all parties to the Commission of Inquiry and 
their counsel to become involved in a series of legal arguments 
before the Commission of Inquiry with respect to the admissibility 
of certain evidence and the nature of the proceedings. As a result 
of certain rulings by the Commission of Inquiry respecting the 


admissibility of different classes of evidence, counsel for the 
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former landowners whose cases are before the Commission of Inquiry, 
persuaded the Commissioners to state a case to the Divisional 
Soure On tnesiigh, Court of wustice of Ontario. The Commissioners 


Beate ama Case seOe toe sol vietonal Court on the 3lst of January, L977. 


The stated case was heard by the Divisional Court on 
PiemrOcty Ot February, 977. The Court decided, in effect, that 
the Commission should receive in evidence any evidence which 
any one of the Commissioners regards as admissible and relevant 
to the matters to be considered. The Committee understands the 
er rect. of this ruling to be that each of the three Commissioners 
May recommend and report on relevant matters which he considers 
to be in accordance with his own best judgment and conscience. 
In other words, the Commission of Inquiry might submit from one 
to three different reports with recommendations as a result 


of its proceedings. 


Subsequent to the rulings by the Divisional Court, 
counsel representing the five land acquisition agents was granted 
Beave <O Appeal by the Ontario Court of Appeal. This has 
postponed the Commission's hearings indefinitely until the issues 
raised in the appeal have ultimately been decided. The Court 
of Appeal of Ontario heard the appeal by the land acquisition 
Boones eon March 14 4nd 15, 1977. As of the date of the Report 


the Court of Appeal has not handed down its decision. 


The Ombudsman, because of his desire to find a 
solution to the dilemma of increasingly complex legal problems 
and apparent inevitable delay, was prompted to reach an agreement 


With the Minister of Housing on October 1, 1976. These legal 
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problems and delays are now even more apparent and critical. 


This delay is of great concern to the Committee. 


The Committee is further concerned that the series 
of events which have transpired since the "agreement" was 
reached between the Ombudsman and the Minister of Housing on 
October 1, 1976, have made it improbable that the terms of 
reference agreed between the Minister of Housing and the Ombudsman 
and the issues adopted by this Select Committee in its proceedings 


Peeve be Lully investigated, examined and thoroughly reported upon. 


This Committee is deeply concerned that the rights 
Salt parties to the Commission of Inquiry will be seriously 
Seeeeotead by this further delay..-Additionally, the likelihood 
Suoceche.Commi Ssion of Induiry widtl be unable to reach a consensus 
Sere Oo. the relevant 1ssues Of inquiry is considered by this 


Committee to be a further potential source of delay. 


Rhee Committees 18 0f the Opinion that the root of all 
Ziaelie, ditt neulrtires whirche have arisen@since October 17°1976 is 
the ambiguity of the term “adversarial nature" which arises by 
a comparison of the wording of the agreement reached between 
Pie Ombudsman and the Ministry of Housing dated October 1, 1976 
aoomtcne Order—=Ln-Counc) 1. °2959/7./6 | (see ‘Schedule \"B" to this 
Report). The Committee is of the opinion that the phrase 
radversarial nature" contained both in the agreement of October 
hl 9 /o and an the,Order—-In-Council iswmerely descriptive of 
Ere Nature. proceedings under The Public nquimies Actin It 


was not intended by this Select Committee that that phrase would 
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in any way be interpreted so as to any way limit or restrict a 


full and exhaustive investigation of all relevant issues. 


This Committee therefore recommends that The 
Legislative Assembly request that the Order-In-Council again be 
amended to remove any ambiguity as to the meaning of "adversarial 
nature" and so as to give effect to the agreement reached on 
October 1, 1976 as intended by this Select Committee, by removing 
the sentence "All matters referred to this Commission shall be 
heard and determinated in proceedings of an adversarial nature." 


af 


PeomeOnder—In-Council, .OC. 2959/76. * See dissenting opinion 


Cimelvarry ~Grossman, M.P.P., Schedule.."G". 


PARTStDL 


PlRet) ANNUAL REPORT .OF *THE OMBUDSMAN, ,: 1975-1976 


The Committee considered the Ombudsman's First Annual 


Report ("Report"), under a number of areas such as: 


(A) Specific recommendations and observations made 

by the Ombudsman respecting one or a group of governmental 
Organizations wherein recurring matters of concern were 
perceived by him; 

(B) A selection of specific case summaries wherein the 
Committee considered that certain issues raised by the 
particular complaint required a more detailed review; 

(C) The general operation of the office of the Ombudsman 
including an examination of the procedures used by the 
Omowasman wand. his oLfice, within the period referenced 


in the Annual Report, in carrying out the Ombudsman's 
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various functions under The Ombudsman Act, 1975 and 
an examination of how the various statutory require- 


ments were met. 


Within the period referenced by the Report over 14,000 
persons approached the Ombudsman's office in some way with either 
Seon Of an inquiry or a complaint. Of that figure, 7,176 
were classified as complaints and were investigated or acted upon 
mm some fashion by the Ombudsman and his office. Of the 7,176 
complaints, 5,330 were closed or disposed of by the Ombudsman's 
office within the period referenced by the Report as a result, 
in whole or in part, of the actions of the Ombudsman and his staff. 
During this same period the Ombudsman was also involved with the 
formation and organization of his office; with province-wide 
tours for the purpose of "spreading the word" of the Ombudsman 
and making the presence of his office felt in every part of the 
Meovince; and with, a study of every ‘significant Ombudsman office 
in the world. That the Ombudsman and his staff were able to 
accomplish all that is referenced in the Report is a testimony 
to the effort, dedication and enthusiasm of the Ombudsman and 
each and every member of his staff. In a relatively short period 
of time the Ombudsman has created and oversees an operation 
performing Ombudsman functions unequalled in substance and in 
volume in the world. The effect of the presence of this office 
has already had a significant influence on government, members 
of the Legislative Assembly, and the people of the Province 
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support for the concept of the office of the Ombudsman in 
Ontario. The Committee recognizes the significant contribution 
that the Ombudsman has and will continue to make by serving 

the people of Ontario in matters where they consider themselves 
to be adversely affected by government or itsS agencies. The 
comments and observations of the Committee in this Revort are 
intended to assist the Ombudsman in the performance of his 
Mercia ons an the future iso that difficulties, and obstacles 
encountered by him during the existing evolutionary phase of 
his office, may be avoided, and that the process of his office 
ana the functions which he must perform will not be delayed or 


frustrated. 


With certain notable exceptions found later in this 
Report, the Committee has postponed any detailed consideration 
of matters relating to the Ministry of Correctional Services 
and of matters relating to any amendments to The Ombudsman Act. 
In both of these areas the Ombudsman has informed the Committee 
that special reports will be forthcoming from his office and 
available for the Committee to consider this spring. Therefore, 
Poetne extent that the First Annual Report deals, with these areas, 
the work of the Committee has not yet been completed. The Committee 
notes in particular that the Ombudsman hoped his "Blueprint" on 
fie Organization and operation of his office would be available 
Byecnescno Of March, 1977. “The Committee urges the Ombudsman to 
finalize these reports as soon as possible so that the Committee 
can complete its consideration of these areas and make whatever 
recommendations it feels are appropriate and necessary in the 


circumstances. 
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(A) WORKMEN'S COMPENSATION BOARD 


The Ombudsman made observations and recommendations 
in his Report with respect to certain procedures of the Workmen's. 
Compensation Board and the relationship of a claimant to the 
Board in the context of those procedures. The Ombudsman recommended 


that: 


(i) the Workmen's Compensation Board improve 
its methods of informing claimants of 


the available Board appeal procedures; 


(ii) the Workmen's Compensation Board simplify 
its appeal procedures so as to alleviate 
any confusion and complexities which he 


perceives now exist; 


(iii) the Workmen's Comvensation Board establish 
a procedure that would allow claimants to 
be represented by legal counsel during the 
appeal process, who would be available to 
the claimants from a duty counsel type of 
roster, and whose legal fees would be paid 


by the Workmen's Compensation Board. 


The Committee heard from members of the Ombudsman's 
office responsible for Workmen's Compensation Board complaints 
on the subjects of these recommendations; the working relationship 
that exists between the Ombudsman's office and the Workmen's 
Compensation Board; and the internal procedures employed by the 
Ombudsman's office in respect to the investigation and resolution 


of Workmen's Compensation Board complaints. The Ombudsman's staff 
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provided the Committee with samples of files as representative of 
the matters referenced in the Ombudsman's recommendation and as 
representative of both the working relationship with the Board 


and the internal procedures employed by the Ombudsman's office. 


The Committee also heard from representatives of the 
Workmen's Compensation Board most familiar with the appeal process 
including the Vice-Chairman of Appeals, who provided the Committee 
with an excellent and informative description and explanation 
of the Board's appeal procedures. ThiS paper is annexed to this 
Report as Schedule "C" for the advice and assistance of members 
of the Legislature. This document is the most complete description 
and explanation of the Board's current appeal process that has 


ever been presented to a Committee of the Legislature. 


The Vice-Chairman informed the Committee that all of 
the written information respecting the Board's appeal process and 
MmeomOnrOceaures that 1S distributed ‘to the public consists of four 
(4) paragraphs found on page 4 and 5 of the Board's booklet entitled 
"Claims Information for Employees + Employers", a one page pamphlet 
entitled “Information About The Appeals Procedure", and five (5) 
short paragraphs on the back of the Board's Form Hl under the 
Meacang Information About Decisions’. This written information, 
Wecn tne exceptron of that contained in the information booklet, is 
Only available in English. The information is general in nature and 
Oe@eoeioteapproach tne particularity and detall of that of Mr. Reed’s 
description and explanation (Schedule "C"). The Vice-Chairman informed 


the Committee that claimants would be verbally informed of the appeal 
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procedures in more detail if they made requests of the appropriate 


Board Officials. 


It was apparent to the Committee in the material 
presented by the Ombudsman's office that, for whatever reasons, 
claimants were unaware of the nature of the appeal process and 
the procedures required of them within that process. Generally 
claimants have limited personal access to Board files to assist 


them in both the preparation and presentation of an appeal. 


The Committee is of the opinion that the Board should 
immediately take steps to improve the nature and extent of 
information made available to claimants in respect of the appeal 
Peocess. i specitically, the Board’s pamphlets entitled “Information 
About The Appeals Procedure" should be in the same five (5) 
languages as the "Claims Information" booklet. The Committee 
recommends that the Legislature require the Workmen's Compensation 


Board to undertake this change forthwith. 


The Workmen's Compensation Board has considered two 
suggestions made by the Select Committee that the Hl form letter 
sent to injured employees be re-worded to make it less formal 
in tone and that employers should be asked hereafter to indicate 
Sreaccltaent reports a specific language, other than English, 
spoken by the injured persons. The Board has informed the 
Committee that both of these suggestions have been accepted and 
will. be included in the next printing of the employers' report 
of accident or industrial disease Form 7 and the Hl letter sent 
to injured employees. The Committee commends the Board for 


Paka OUgeecnis step, quickly to alleviate some of its concern with 


; i 
Nie4 Oe, iweliatk Ag 


Wil ae 


The . 


; = 
atz=euna: oom yods her 


199 iF) anne skragnie wie, AG. 


\ oe a o> » or 


a phan on vad m5 


nai emer, i 40, onive onal 


a 
: ' 


7 7 a 


" 7 _ a 7 ei 
7) AO.) weld, oo swossiia. cau at ; nf _ 


ont wed a" amram s4 tte 


ie 


in #ieden er WH ‘agave. iy! 


: 
Lis , mi aaiw act pin pettipax s ne? he a orl 
i °° aeébbyee fen toute omen vi bi ys uns 


: nihmi Sie ie Sat re - 


pi Ort, ts Ba setdiness ae | % 


rt i x ol: at sqede vies, et Be 
ih. Gy Wiese) WR obo at dan 


y? 


a oa. ,Vite: 2i3 ove et 
in 7 a 
| ) ete “orebaaort wi BRagA 
7 iy = 
eApgeaSoys aera LIN: ae te roeaae 


a Pade Peel arid daits sth 


Ts - 


hare, ' > enTHhiTS 3 Lm a is as ; 


ey ies 
BS 294) ee eS rt noma 
Y ay mee tebe nt sai are ene: 4) 
werrabce Wpel enor ip: ts 
bi ee -ariliya 


ory ried a oy sin ane 
: 1 mG ae 


vert Prewt ae. erent ae 
bt i 


i. 
‘gore Terenas 1d 4 $0 *~ 
s iF 
re - @ nell aaa 
sail brie 7 Ins ye ay mm du 
: ane i¥ 


uh, 


a 


respect to the language issue. 


The Committee is also of the opinion that the Board 
should provide claimants with more detail respecting the appeal 
process and the necessary procedures than are available in the 
three (3) written items referenced above. To rely upon a 
claimant's inquiries of Board representatives as the additional 
means of disseminating information respecting appeals is not in 
the Committee's opinion sufficient. Therefore, this Committee 
recommends that the Legislature require the Workmen's Compensation 
Board to prepare a separate booklet or information circular, in 
the same five languages, to be forwarded to all claimants along 
with the form Hl letter. The Committee recommends that this 
booklet contain a description of the appeal process and the 
procedures required thereby based on the document tabled with the 
Committee by the Vice-Chairman of Appeals and identified as Schedule 
touetonthissReport. . The booklet should also contain a very 
clear and obvious statement that if the claimant does not understand 
any matter of the process or the procedures described, he or she 
should communicate with identified individuals within the 


Workmen's Compensation Board. 


The Committee is concerned that a claimant may be 
placed at a disadvantage by representing himself personally at 
an appeal with the Board's present policy of not disclosing its 
entire file to that claimant. The Committee recognizes 
the Workmen's Compensation Board's concern in the matter of 
confidentiality. The Committee, however, is unable to reconcile 
the Board's practice of disclosing Board files to representatives 


Ofed Claimant in certain circumstances but not to the claimant 
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personally. Therefore, this Committee recommends that the 
Workmen's Compensation Board review its policy in this regard 
With ‘a view to amending lt» to Give effect to aipolicy of 


cConpletemand tulilsidisclosuxe of the-Board'’s file to the claimant. 


The Committee was informed by the Vice-Chairman of 
Appeals that there is, at the present time, a study group 
underway within the Board which is considering the entire appeal 
Process including the matter ‘of ‘complexity of the Board's 
existing procedures. That ‘study group will be reporting its 
findings and recommendations to the Vice-Chairman and to the 
Board of Commissioners shortly. The Committee and the Ombudsman's 
office agreed that it would serve no useful purpose for the 
Committee to make, at this time, any detailed findings and 
recommendations concerning those appeal procedures before the 
Board has completed its internal study and had an opportunity to 


implement all appropriate recommendations in connection therewith. 


The Committee notes that both the Ombudsman's office 
and the Workmen's Compensation Board are concerned about the 
complexity of the Board's procedures. The Committee shares their 
Sencern ana urges the @Board to complete its study«as sooncas 
possible and take whatever steps are appropriate to implement 


any necessary changes. 


The Committee recommends that the Ombudsman in his 
Ment Or Subsequent reports address himself to this issue of 
Board procedures and at that time or times provide the Committee 
with more detailed findings and examples of the complexities 


within the Board's procedures which, from the continuing experience 
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of his office, are considered to be causing confusion in the 
minds of claimants. : The Committee accordingly defers any 
further consideration of and comment on this issue pending the 


receipt and consideration of those reports. 


The working relationship “that exists between the 
office of the Ombudsman and the Workmen's Compensation Board 
has evolved slowly within the period referenced by the Report. 
The Ombudsman's staff informed the Committee that both offices 
were still trying to work out a satisfactory process of 
co-operation when complaints were being investigated or other- 
Wwuse dealt with by’ the Ombudsman and his staff. To some extent 
frustrations are being felt by the Ombudsman's staff by reason 
of their perceived inability to come to grips with a proper 


working relationship with the Workmen's Compensation Board.’ 


The Committee is concerned that the working relation- 
Ship which presently exists between the Ombudsman and the 
Workmen's Compensation Board may, in some part, be contributing 
to the backlog of cases the Ombudsman's office presently has with 
respect to Workmen's Compensation Board complaints and to the 
lengthy process of investigation and resolution that is apparent 
meOWeLiesReDOr: wlth mespect to this type of complaint. Accordingly, 
the Committee recommends that both the Ombudsman and the appropriate 
Workmen's Compensation Board Commissioners immediately commence 
HMescussions for sthe purpose Of arriving at a mutually 
satisfactory working relationship. The Committee further 
recommends that the Ombudsman report in his next report to the 


Committee the status of that working relationship and any 
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improvements his office has noted with respect to its ability 


to process Workmen's Compensation Board complaints. 


Section 74 of The Workmen's Compensation Act gives 
toe Board exclusive jurisdiction over all: matters relating to 
its appeal process. Because of its unique status as an 
independent body it has naturally raised some question as to 
the Ombudsman's authority to question Commissioners of the Board 
who have presided on appeals and have participated in Board 
decisions. The Board has taken the position that the Ombudsman 
may not have the authority during the course of an investigation, 
Or at any time, to question Board Commissioners, Appeals Adminis- 
trators and operating staff as to the reasons for their decision 
Sine aceasons [or their professional opinions.) *The Committee 
Peet stangG et he basis for this position to bexthat the Board 
believes itself to be a quasi-judicial body and that Commissioners 
Sremsccoroinily carrying Outaquasi=judicial .functlons «inthe 
appeal process and that the Ombudsman cannot question such a 
Clas uaLCval body individually or collectively about the reasons 
decisions were reached. The Committee was further informed by 
Pea oO Ric alo at hat an opinion on, tfhis- issue of the Ombudsman's 
authority has been requested from the Attorney-General. The 
Board received a légal opinion from the Ministry of the Attorney- 
General dated March 3, 1977, the effect of which the Committee 
interprets as confirming the Ombudsman's authority under The 
Ombudsman Act, 1975 to question the Board Commissioners, Appeals 
PIUMUnNStratorseand operating staff as to the reasons for their 


decision or the reasons for their professional opinion. 


The Committee therefore recommends that hereafter 
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the Board make available to the Ombudsman's office all appropriate 
Commissioners, Appeals Administrators and operating staff for the 
Curpose OL Providing intormation relating to any matter that is 


being investigated by the Ombudsman. 


The ultimate question here is the extent to which 
the Legislation does or ought to invite the Ombudsman to substitute 
his opinion for that of the Workmen's Compensation Board on the 
merits of each individual case. The Committee in the course of 
its deliberations on questions related to the Board, felt it was 


adviseable to bring this’ question to* the attention of the Assembly. 


With respect to the third recommendation of the 
Ombudsman, the Ombudsman's underlying principle of this 
recommendation was that claimants be provided with adequate 
guidance and assistance as they go through the Board's appeal 
process. All representatives of the Board appearing before the 
Committee were unanimous in their opposition to this recommendation. 
They firmly believe that if implemented it would essentially 
defeat the function of the Board's process and turn it into one 
which is adversarial. The Ombudsman's office was not able to 
provide the Committee with any specific examples of cases wherein 
the claimant suffered as a result of not being represented by 


legal counsel. 


The Committee is of the opinion that it is not 
appropriate at this time to make any comments or recommendations 
about this matter. The Ombudsman, however, is urged to 
reference again his recommendation in his next report with all 
appropriate analyses and details of complaints made to his office 


wherein this issue is perceived to be present and material to 
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the substance of the complaint. 


(A) 2. ADMINISTRATION OF JUSTICE 


At page 18 of his Report, the Ombudsman states: 


SAS ea eCOrmerepractising «criminal -lawyer,. 1 
am naturally disturbed that almost 70 per 
cent of all complaints against Ontario 
government ministries involved the province's 
justice system. I detect an unawareness on 
the part of Ehe public as to the procedures 
they should follow in asserting their 
grievances against the operation of the 
courts, or against lawyers or judges. 

Until the public becomes better informed 
femcOoutLe t1gnts to Jodge complaints with 

the Law Society regarding lawyers, or the 
Judicial Counce! ~siwhich ideals with complaints 
against judges, or to the Ministry of the 
Attorney-General, which is responsible for 
the functions of the courts, the Ombudsman's 
offhice wll, contimue eto: refer ,such complaints 


to the appropriate agency". 


The Ombudsman informed the Committee that although 
he perceived the matter of the public's unawareness of the means 
of asserting their grievances in this area, he was unable to 
offer any acceptable solution to the problem other than a 
continued commitment by his office to continue to direct people 
to the appropriate place where their complaint can be lodged. 


The Ombudsman further advised that a detailed review of this 
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issue by the Committee would be best reserved until his next 
semi-annual or annual report. He would thus be afforded an 
opportunity to assess the extent to which his office has been 
effective in informing the public of the available procedures 
and to what extent the concerns referenced in his observations 


have been relieved. 


The Committee agrees with the Ombudsman's suggestion 
imechiue Legarags.lt commendsehimTfor his effortsoin this area; 
Poumtnergqeneralsadvice  whiseofiiceshas given to persons with, this 
type of grievance and for the excellent working relationship he 
and his staff have developed with those comprising the 
Pamir stration, or Justice area most. notably, the Ministry of 
BhetArttomney-General, therMinastry of the Solicitor General, 


and The Law Society of Upper Canada. 


Thesrelationshipnishonerot mutual respect for.the 
functions, responsibilities and authorities of the other wherein 
a number of complaints received by the Ombudsman have been resolved 
PoeomelaAtivelyeinrormad, functional? andaexpeditious. basis... The 
Ombudsman has, with this working relationship, been able to 
assist inethe resolution of matters of concern to members of 
Pies publ ierby i conducting-diuscussions, with senior officials of 
VOLE Minus tries involved regardless: of the. Ombudsman’s jurisdiction 
over the subject matter of the complaint. This working relation- 
ship is welcomed by both ministries who perceive’ the Ombudsman's 
function as including a means of keeping them informed on areas 
wherein the justice system has caused injustice to members of 


che public.) Jnls working relationship is a model for other 
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governmental organizations to work towards with the Ombudsman's 
office as one wherein a great number of complaints may be resolved 
to the satisfaction of all concerned with a minimum of disruption 


and time. 


The Committee is not advocating that the Ombudsman or 
his office relax its procedures in complying with statutory 
requirements of The Ombudsman Act with respect to any one 
of the Ombudsman's functions. The Committee expects, in all 
appropriate cases, that these procedures will be carried out. 
However, in cases where a more formal approach of investigation 
etc. 1S required, the process will be more effective and 
efficient resting on a foundation of this type of working 


relationship and mutual respect. 


The Committee notes that most of the complaints 
received by the Ombudsman in the area of Administration of 
wUstice are, by definition, beyond his jurisdiction. However, 
one area wherein the Ombudsman has jurisdiction, in whole or 
iat h pelo wit woespect to the matter of complaints by the 
ioe as LO bie Conduct Of police, otticers. The Ombudsman 
considers he has jurisdiction respecting complaints against 
Ontario Provincial Police Officers after the Ontario. Police 
Commission has considered and dealt with a given complaint. 
The Ombudsman has decided that he does not have original jJuris- 
diction over police officers individually before the available 


complaint process has been exhausted. 


However, there iS no equivalent complaint procedure 


with respect to municipal police forces and the officers working 
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thereunder. There are divergent opinions as to whether the 
Ombudsman's office has any jurisdiction in respect of complaints 
against municipal police officers in the absence of any complaint 
procedures in The Police Act. As a result, uncertainty exists 

in the minds of the public with respect to what, if any, means 
are available to it to lodge complaints respecting conduct of 


Municipal police officers. 


The Deputy Solicitor General informed the Committee 
that the Ontario Police Commission has developed and distributed 
to all municipal police forces guidelines for the development of 
uniform complaint procedures. The Committee also understands 
that the Ontario Police Commission has requested that the municipal 
police forces implement these guidelines in the interests of 
consistency and uniformity. The implementation of these guidelines 
throughout the province would alleviate much of the uncertainty 


which exists in the minds of the public. 


The Deputy Solicitor General further informed the 
Committee that his Ministry expects to table legislation in the 
Legislature this spring which will provide for uniform complaint 
procedures throughout the province in respect of all police forces, 
which legislation, it is expected, will serve to alleviate the 
confusion now present. The Committee expects further that this 
legislation will serve to crystallize the nature and extent of 
the Ombudsman's jurisdiction with respect to complaints against 


police conduct. 


In the circumstances, the Committee reserves making 


any recommendations on this issue until the legislation is 
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tabled and passed by the House and until the Ombudsman has had 
an opportunity of assessing its effectiveness in respect of his 
functions. The Committee recommends that the Ombudsman address 
himself to the observation quoted earlier in his next or 
subsequent reports in light of any new legislation passed and 


the subsequent experience of his office. sa 


(B) CASE SUMMARIES 


The Committee considered, with the assistance of the 
Ombudsman's office and the particular governmental organizations 
concerned, those cases summarized in Chapter 8 of the Report 
wherein the Committee decided a more detailed examination was 
required. Wherever appropriate, the Committee has made 
recommendations respecting practices and procedures within the 
given governmental organization which it believes has given rise 
Peminercalticulan complaint of the matter of continuing concern. 
Additionally, the Committee has noted those instances wherein 
the particular governmental organization has complied with 
certain requests and suggestions of either or both of the 


Ombudsman and the Select Committee. 


1. Ministry of the Attorney-General 


(ets) Complaint #8 at page 374 of the Report, highlights 
problems that arise as a result of the period of time which 
elapses between the payment of outstanding traffic or related 
fines and the reinstatement of a driver's licence in consequence 
of the payment of those fines. The then Deputy Attorney-General 


advised the Committee that the present operation for the 
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collection of these fines and reinstatement of licences is 
etcrictiy manual and lacks any centralization. The payment of 
fines, at the present time, 1S permitted at 160 offices across 
Pmiesiroavinece with no centralization. The Deputy Minister further 
advised that he favours an integrated and centralized system 


dealing with licence suspension and payment of fines. 


The Committee commends the efforts of the Ministry 
of the Attorney-General in propounding and enacting a scheme 
whereby the receipt by the province in excess of $3,000,000 
of unpaid fines has been achieved. However, as the Ministry 
recognizes and concedes, at present an inordinate period of 
delay is experienced by a person in obtaining a reinstatement 
Of the licence after the fines have been paid. This, in the 
Committee's opinion, is tantamount to a penalty in addition 
Pomates Original suspension of the driving licence. Accordingly, 
the Committee recommends that the Legislative Assembly require 
the Ministry of the Attorney-General in concert with the Ministry 
of Transporation and Communications to effect a centralized 
scheme, using the computer resources of the Ministry of 
Transportation and Communications, whereby licences that have 
been suspended for the non-payment of fines may be immediately 


reinstated upon the payment of those fines. a 


(Gis) Complaint #12 at page 378 of the Report, deals with 
the absence of a centralized system in the Provincial Court 
Offices in Ontario for the receipt and payment of fines by any 
Beovincra, “Weuinmt Wpticewin ‘respect cf Ma tconviiction “by lany 


Sie tProvinelart Court in the «province; 
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The Deputy Attorney-General in this case issued 
Boe extraordinary directive to the Office of the Provincial 
Sourt. 1% Toronto, requining, that office to accept. payment of 
PecCinestOGea. CONVICELOnN which nad) taken places at.a Provincial 
Pet teeiranothner elinisdiction in, Ontario,,.to. issue, a receipt 
therefor the effect of which permitted the convicted person 
to avoid incarceration for the period of time specified in 


default of payment. 


The Committee is of the opinion that this is an 
area wherein a centralized system for the payment of fines would 
avoid, in the future, the possibility of a person being 
unnecessarily incarcerated solely for the reason that he or she 
was physically unable to pay the fine, within the time required, 
at the Provincial Court Office in the jurisdiction where the 
conviction was issued. The Committee therefore recommends that 
the Ministry of the Attorney-General develop a centralized scheme 
for the payment of fines throughout Ontario with the aid and 


assistance of whatever computer resources are considered 


appropriate and necessary in the circumstances. 7” 
Pee inst ry Of Correctional Services 
(els) Complaint #37 at page 412 of the Report, deals with 


the issue of the computation of a person's sentence who has been 
convicted of the offence of being unlawfully at large. The 
Ombudsman's office reported at page 413 of the Report that as a 
result of their investigation, the Ministry of Correctional 
Services changed its policy regarding the computation of escape 


sentences and now provides that the sentence will be concurrent 
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to the sentence being served prior to the escape, wherein a 


Judge so orders in his decision. 


The Deputy Me er: of Correctional Services informed 
PaeweOmmittee that such a change in policy had not, in fact, 
Been adopted and that the disposition of this particular complaint 
should not be considered as a benchmark of new policy. The 
Ministry's position at present is that where a Judge provides 
Pia a sentence On a conviction for being unlawfully at large is 
pewme CONncurrent, notwithstanding the provisions of Section 
Peer The Criminal Code, the Ministry will seek the advice of 
the aporopriate Crown Attorney's office in respect of the matter 
of an appeal from that sentence. The Committee agrees with the 
Position of the Ministry in this case as the only possible one 
femremain consistent with and to comoly with the provisions of 
ween 827 CO. The Criminal Code. Accordingly, the’ Committee 
does not believe it appropriate to make any further observations 


Or recommendations in connection with this complaint. 


(3) Complaint #41 at page 415 of the Report, raises the 
issue as to the adequacy of the fire alarm devices at the Rideau 
Correctional Centre in Ottawa. The Committee was advised by a 
member of the Ombudsman's staff that after investigating the fire 
tn question the Fire Marshal’s office recommended to the Minis*rv 
that the "annunciator" in the fire alarm system be changed to 
indicate separately whether a fire is located in either the 
segregation area or the basement area. The present annunciator 
Satie alarmeonty Indicates that a@-1ire 1S in either or both of 


these areas. 
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The Committee was informed by the Deputy Minister of 
Correctional Services that as a result.of the Fire Marshal’s 
recommendation, his Ministry contacted representatives within the 
Ministry of Government Services for the purpose of determining 
if the Fire Marshal's recommendations could be implemented. 

The Ministry of Government Services has apparently advised the 
Deputy Minister of Correctional Services that the equipment, 

as originally installed, was sufficient. The Deputy Minister 
advised the Committee, however, that he and his Ministry support 
an alteration of the annunciator in accordance with the Fire 


Marshal's recommendation. 


The Committee is of the opinion that the equipment 
was unsafe and insufficient for the purpose intended. The events 
of the fire at this Correctional Institution, while happily 
resulting in no tragedy, have in this Committee's opinion 
highlighted a very serious defect in the fire alarm system which 
if not corrected might result, in the future, in more serious 
and tragic consequences. Subsequent to his appearance before the 
Committee, the Deputy Minister informed counsel to the Committee 
that additional equipment providing for a separate alarm and 
annunciator for the segregation area and basement was installed 
On February ll, 1977. It is therefore unnecessary to make any 


recommendation about this matter. 


aeteLs) Complaint #43 at page 418 of the Report, deals with 
the 1ssue of the period of time an inmate of a provincial penal 
institution is to be held in segregation for disruptive behaviour 
before the person in charge of the particular penal institution 


must hold a hearing into the circumstances of the disruption 
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and impose the appropriate penalty. The Committee was advised 

by the Ombudsman's office of a typographical error in the summary 
of the complaint wherein the period of time in which the person 
was held in segregation should have read a "week-end" and not a 
"week". The Deputy Minister informed the Committee that the 
inmate was locked in her own cell for the week-end and not ina 


segregation area. 


The Committee also noted in its review of this case 
that there appeared to be some confusion or lack of communication 
PyeMinistry Officials as*%to what officials of the particular 
institution had been delegated with the authority to hold the 
hearing required, in the absence of the superintendent. The 
Committee recognizes the Ministry's duties in some cases to 
segregate individuals on account of behaviour. However, the 
Committee recommends that a clear policy of the Ministry is 
required to provide for the superintendent or his appropriate 
designate to conduct a hearing in respect of the disruptive 
behaviour, aS soon as possible subsequent to the actual behaviour, 
so that the time spent in segregation before a hearing iS minimum 
in the circumstances. Such a hearing should be conducted within 
twenty-four hours of the event. Appropriate amendments should 
be made to the regulations under the Ministry of Correctional 


Services Act to provide that at all times someone is present at 
103} 


Phe Insti tution with rhe “authority to conduct such a shearing. 
The Deputy Minister has advised, subsequent to his appearance 
before the Committee, that the Ministry is now reviewing 

segregation policy and the authority of superintendents to delegate 


to otner=senior personnal; “the functions .of<holding misconduct 
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hearings. 


(iv) Complaint #44 at page 418 of the Report, concerns 
amount Of information respecting OHIP coverage that is available 
to the inmate’ population in provincial penal institutions and 
the method in which this information is disseminated by the 
Ministry. The Committee was advised by the Deputy Minister that 
the information booklet presently available to inmates does not 
contain reference to the expanded OHIP coverage, available since 
1975, with respect to examination and treatment of inmates by 
qualified specialists. The Committee notes the undertaking by 
mie penputy Minister that this: information, will be iancluded in the 
next information, booklet, the printing.of which 1s expected to be 


completed this spring. 


The Committee recommends that the Ministry of 
Correctional Services be required to inform all inmates in 
provincial Correctional Institutions of this expanded coverage 
by means additional to this small booklet. 14 The Committee 
further recommends that the Ombudsman consider this matter 
in his next or subsequent reports and advise the Committee as 
to the extent to which the problem inherent in this complaint 


has been alleviated. 


(v) Complaint #49 at page 423 of the Report, was considered 
Gy the Committee solely for the purpose of confirming the procedures 
soomtea by the Ministry of Correctional Services in enforcing the 
provisions of Section 17(2) of The Ombudsman Act respecting the 
confidentiality of correspondence from inmates. The Committee 


1s satisfied that the Ministry and its officials have taken every 
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appropriate step to comply with this requirement. This is but an 
example of the excellent working relationship that exists between 


this Ministry and the Ombudsman's office. 


Section liv(2) of The Ombudsman Act, 1975 1s deficient 
in that it does not provide for confidentiality of communications 
from the Ombudsman's office to the inmate. The Committee, 
therefore, recommends that Section 17(2) of The Ombudsman Act 


be repealed and the following substituted therefore: 


"Notwithstanding any provision in any Act, 
when any letter written by the Ombudsman or 
by an inmate of any provincial Correctional 
Instmtutron tor training school or a patient 
Pie provanciat psychiatric tacility is 
addressed to the Ombudsman or to the inmate 
or to the patient, as the case may be, it 
shall be immediately forwarded unopened, 

to the Ombudsman or to the inmate or to 

the patient, as the case may be, by the 
person for the time being in charge of 

tne iuiSstituLron, training school or 


Beate ey. i a 


The Committee was also urged by the Ombudsman's staff 
and The Deputy Minister of Correctional Services to consider 
recommending an amendment to The Ombudsman Act or other appropriate 
provincial legislation to provide for the same privilege against 
censorship etc., for inmates incarcerated in provincial 


institutions who, for any reason, wish to communicate with The 
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Correctional Investigator charged with the responsibility of 
investigating complaints emanating from federal penal institutions. 
The Committee was informed by the Deputy Minister that it is the 
Policy and practice of the Ministry and its officials to afford 

the same privilege of confidentiality to those types of corres- 
pondence as is afforded to those passing to and from the Ombudsman's 
office. The Sepa is of the opinion that further consideration 
1s required before any recommendation could be made in this area. 
Accordingly, it recommends that the Ombudsman address himself to 


this issue in his next report and formulate whatever recommendation 


he deems to be appropriate. ee 
3. Ministry of Health 
(15) Complaint #85 at page 471 of the Report, raises the 


issue of the Ombudsman's jurisdiction over the Health Disciplines 
Board appointed by the Lieutenant Governor in Council pursuant to 
the provisions of The Health Disciplines Act, 1974. The Ombudsman 
MimeieseRepoOrtaispecitically excludes from his jurisdiction self- 
governing professions such as The Law Society of Upper Canada, 
The RoyalsColléege of Dental Surgeons of Ontario, and The College 
Stee oysicilans and Surgeons of Ontario. In the circumstances of 
this complaint, the Ombudsman investigated and formed opinions 

in respect of a matter which was originally dealt with by a self- 
governing profession, The Royal College of Dental Surgeons of 
Ontario, through its Complaints Committee. This Select Committee 
is concerned whether it was the intention of the Legislature 

that the Ombudsman have jurisdiction over this tribunal which 


enjoys a unique relationship with all Health Disciplines in 
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The Committee was informed that the Ombudsman's opinion 
is that the Health Disciplines Board is a "governmental organization" 
ween nis Jurisdiction On a Simple reading:of the definition of 
governmental organization found in Section l(a) of The Ombudsman 
Act. The representative of the Ministry of Health, however, 1s 
of the opinion that having regard to the nature and function of 
phemicalen Disciplines Board,;nt.is notsan.administrative unit 


of the Government of Ontario and as such not a governmental 


Organization as defined by The Ombudsman Act. 


The Committee has not, as of this date, heard 
representation from the Health Disciplines Board or any repre- 
Sentative thereof. The Committee iS aware, however, that the 
Health Discipline: Board has shown the utmost co-operation with 
tne Ombudsman's office in any investiation of its decisions and, 
as of this date, has not raised in issue the matter of the 


Ombudsman's jurisdiction. 


In his "Blueprint Report" the Ombudsman intends to 
recommend that a schedule of governmental organizations be annexed 
to his Act containing an exhaustive list of those administrative 
fotos OvVeT which his office has jurisdiction to investigate 
complaints. The Committee intends, when considering 
Poe BiVeprint Report at sometime in the future, to address 
Heectgal attentron toa the matter of the Health Disciplines Board. 
At that time, an appropriate recommendation will be made in 
respect of the Ombudsman's jurisdiction not only of that Board 


See Ole leaninist trative units wherein Jurisdiction 1s in doubt. 
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Accordingly, the Committee makes nc recommendation with respect 


EO thissmatter at this, time. 


4. Ministry of Consumer and Commercial Relations 


ta") Complaint #30 at page 401 of the Report, deals with 
the issue of the need for legislation and/or regulations for 
the installation of appropriate safety locking devices and screens 
on residential apartment buildings in Ontario. The Committee 
was advised by the Executive Director of the Technical Standards 
Division of the Ministry of Consumer and Commercial Relations 
that the Ontario Building Code since January 1, 1976 has contained 
a provision for the locking or automatic engaging devices to 
control window openings for all apartment buildings constructed 
after January 1, 1976. There are, however, no requirements 
respecting similar devices in buildings erected prior to that date 
and it is from windows in buildings within this category that 


infants and young children have fallen to their death. 


The Committee was also informed by the Executive 
Director that, subsequent to the Ombudsman's recommendations, 
the Honourable John Rhodes, Minister of Housing wrote to all 
MumrClpadl Clerks in the Province of Ontario on. August 30, 1976, 
Suggesting that the municipalities employ the provisions of 
Section 36 of The Planning Act by passing by-laws providing for 
the installation of safety features in buildings constructed 
Peieurcowanuary 1, 1976 to specifications substantially identical 
to those contained in the Ontario Building Code for post January 


1, 1976 buildings. The effect of this suggestion, if implemented, 
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would be to provide for a uniform safety standard in all 
apartment buildings in Ontario (see Schedule "D"). The Committee 
notes, however, that this is a matter entirely voluntary to 

each municipal authority and that, to date, the suggestion has 


not been implemented by many. 


The Committee was informed by the Executive Director 
that a study is presently underway, under the direction of the 
Ministry, with respect to the implementation of these safety 
features under a provincial fire code. There is, however, some 
general concern that the matter of these particular safety 
devices iis) outside: the jurisdiction of fire’ control. The 
Committee is of the opinion that some steps must be taken 
immediately to reduce "substantially" the risk of injury and death 
in this type of situation. The Committee notes the undertaking 
by the Executive Director to raise this issue at forthcoming 
meetings with apartment owner representatives throughout Ontario 
with a view of enacting an educational programme wherein landlords 
would advise tenants of the option of having these safety devices 


mmstaliled. 


Accordingly, the Committee recommends that the 
Legislative Assembly urge the Minister of Consumer and Commercial 
Relations to pursue with the various apartment owner representatives 
the matter of immediate action by them to reduce substantially 
Poetic OL in ury and ceath in anticipation that the Minister 
would then report to the Assembly what actions the apartment owners 


; ‘ 18 
have agreed to undertake in this regard. 


The Committee recognizes, however, that this recommendation 
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is not a satisfactory long term solution. Accordingly, it 
recommends that the Legislature require the Minister of Consumer 
and Commercial Relations to effect an eevee study with all 
affected groups with a view to enacting an amendment to the 
Ontario Building Code and The Building Code Act to provide for 
the mandatory installation in buildings erected prior to January 
1, 1976 of the type of devices as provided for presently in the 


Ontario Building Code with respect to newly constructed buildings. 


(iL) Complaint #31 at page 403 of the Report, deals with 
the provisions of the Vital Statistics Act. At present the Vital 
Statistics Act does not permit the Registrar-General to change 
a sex designation on a birth certificate of a person who has 


successfully undergone sex change operative procedures. 


The Committee was informed by the Deputy Registrar- 
General that there is at present proposed legislation within his 
Ministry providing for sex designation changes by a person on 
application, accompanied by proof from a duly qualified medical 
practitioner that the sex change operative procedures have in 
fact been successfully completed. At present, this legislation 


Hamwrth, Cabinet for consideration. 


The Committee understands the effect of this sex 
designation change will be as if the new designation has existed 
at all times. It will be noted on the birth register 
but will not supplant the original designation. The Committee 
therefore presumes that the designation will not be retrospective 
in its legal affect. If it were it would raise a great number 


of statistical and substantive legal implications. The Committee 
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therefore recommends that the Minister of Consumer and Commercial 
Relations introduce legislation, as soon as possible, to amend the 
Vital Statistics Act to provide authority in the Registrar-General 
to make such a sex designation change containing the appropriate 
safeguards to ensure that the effect cof the sex designation change 


. 20 
not be retrospective. 


(C) OPERATION OF THE OFFICE OF THE OMBUDSMAN 


The Committee considered it was necessary to review 
and report to the Legislature on the operation of the office of 
the Ombudsman internally and with respect to its working relation- 
ship with various governmental organizations and with the 
Legislative Assembly. The purpose of this inguiry was, in part, 
to determine whether the formulation of any rules for the guidance 
of the Ombudsman in the exercise of his functions is at this 
time appropriate. After hearing from each of the Directors of 
the Directorates comprising the Ombudsman's office, which are 
described in Chapters One, Three and Four of his Report 
respecting their functions, responsibilities and operations 
within the office, the Committee has decided that it is not 
necessary or appropriate at this time to formulate any general 
rules for the guidance of the Ombudsman. The reason for this 
decision is that the formulation of any general rules in the 
absence of the Committee's consideration and reporting upon the 
“Blueprint” of the Ombudsman which will be tabled this spring, 
would be a duplication of effort with potentially inconsistent 


results. 


The Committee has noted a number of matters in this 
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Report which it considers significant and which will, in its 
opinion, serve to assist the Ombudsman and his office in mastering 
all of the skills and insights required of all concerned to 
discharge the functions required of the Ombudsman under the Act. 
These comments are made to underline the very important principle 
that the functions of the Ombudsman must be carried out with 


scrupulous adherence tc the provisions of the statute. 
1. Directorates Within The Ombudsman's Office 


The Committee notes that the Directorates are 
constituted and staffed principally to perform or assist in one 
or a combination of the following functions of the Ombudsman: 
complaint receiving, investigative, opinion and recommendation 
formulating. Generally, the Directorates are designed to work 
both independently of one another and inter-dependently depending 
on the nature of the complaint received, the assistance required 
to the complainant and the complexity and substance of any 


investigation required. 


Two aLmectorates.. the Directorate «or lnstiiutional 

Pope cial Services. and.the Directomnate.of Rural, Aquicultural 
and Municipal Services, perform in many respects, independently 
of the other Directorates. The Committee recognizes that these 
two Directorates were initiated largely to assist special cate- 
gories of people with special problems. However, the Committee 
is concerned as to the "enormous backlog" of cases that exist 

within the office of the Ombudsman and within The Directorate of 
Institutional and Special Services in particular. The Committee 


notes a comment made by the Director of Institutional and Special 
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Services in a letter written to a complainant that having regard 
to the large backlog of cases the office has, the investigation 
may "take several months". The Committee recommends that the 
Ombudsman consider its observations concerning the Directorates 
within his office that perform independently of the other 
Directorates and the backlog of cases which exist within his 
office, with a view to ensuring that his entire staff be available 
for front-line duty to every complainant regardless of special 
Category or status to ensure that all complaints can be brought 

to their appropriate conclusion within the shortest period of 


time. 21 


The Committee also notes that, in some circumstances, 
the Directorates perform a duplication of service. For example, 
the Directorate of Interview Services performs the identical 
service with respect to complaints received in person or by 
telephone as does the Legal Office Directorate with respect to 
complaints received in writing. Also, the Legal Directorate 
instructs the Directorate of Interview Services to prepare the 
"information and advice" type of letter sent to complainants 
whose complaints are beyond the jurisdiction of the Ombudsman, 
for the signature of the Legal Office Director. The Committee 
recommends that the Ombudsman consider its comments concerning 
duplication of services within his office with a view to determining 
whether changes might be appropriate to expedite the process of 


22 


dealing with complaints, especially non-jurisdictional complaints. 


The Directorate of Administrative Services is by 


definition and of necessity a completely independent function 
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within the Ombudsman's office. The Director of Administrative 
Services is charged with a responsibility for the control, both 
financial and administrative, without which the most capable of 
staff would be reduced to chaos. The Committee commends the 
Ombudsman for his choice of Director of Administrative Services. 
His sense of duty and organization will serve the office well 


Po, che tuture: 


cig ee Preliminary Investigations 


The Committee learned that the Ombudsman's office, 
the Directorate of Institutional and Special Services in parti- 
cular, employs a procedure called "Informal or Preliminary 
Investigations", wherein a member of the Ombudsman's staff attends 
upon a complainant, generally in a penal institution, after 
the initial complaint is received, for the purpose of either 
Contirming the substance of the initial complaint or taking 
such action aS is considered appropriate and necessary to effect 
an immediate satisfactory disposition of the matter in question. 
The Committee commends and supports this procedure wherever 


appropriate. 


However, it sof ‘the opintron ‘that “this procedure 
must be strictly limited to those cases wherein further 
information is required for confirming a complaint or where 
immediate assistance is required and the circumstances of the 
complaint make the procedural requirements contemplated by the 
Act impossible. Once the substance of the complaint has been 
confirmed or where an immediate disposition of the matter is 


neither possible nor advisable, the normal investigative 
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procedures required by The Ombudsman Act must be undertaken. 
To do less would expose the office of the Ombudsman and through 
it the complainant, to a challenge, on substantive legal grounds, 
of any opinion and/or recommendation the Ombudsman might 
ultimately make. 
III. Delegations Pursuant to Section 
27 of The Ombudsman Act 
The Committee was informed that as of January 10, 1977, 
the Ombudsman had not delegated in writing to any persons holding 
any office under him any of his powers under the Act that he is 
permitted to delegate, except in those circumstances wherein the 
Ombudsman deemed it to be appropriate. The Committee is 
concerned that the absence of written delegation to members of 
his staff carrying out his functions under the Act expose him 
anda sastarie to a challenge of want or authority in any given 
circumstance. Accordingly, the Committee requested that the 
Ombudsman consider issuing the appropriate delegations in 
writing immediately. The Committee is pleased to report that 
the Ombudsman had instructed his Director of Legal Research to 
prepare the appropriate delegations for all members of his staff 
Carrying out Ombudsman functions. These written delegations 
were issued by the Ombudsman on February 28, 1977 to members of 
his staff. The forms of the delegations are attached to this 


Report as Schedule "EH". 


hiss Form of Complaints in Writing 


In some circumstances, especially where a complainant 


foeinaete "LOewhLLe, a COMPlaInt in writing aS required by Section 
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17(1) of The Ombudsman Act consists of a memorandum prepared by 
a member of the Ombudsman's staff. It also appears that in some 
circumstances this memorandum will serve to initiate an investi- 
gation, without the "complainant" being informed of and confirming 


Pes COnNcCents. 


The Committee is concerned that, in every case, before 
an investigation is commenced, a complainant be informed of the 
content of the "complaint" and be provided with a copy and 
affirm in some appropriate manner, the contents thereof. This 
will avoid the possibility of any misunderstanding in the future 
Phatea person did not ineend a complaint to be made or that the 
substance of the complaint was misunderstood by the Ombudsman's 


office. 


Vomeceriod of Time Spent on Jurisdictional 
vs Non-Jurisdictional Complaints 
The Committee recognizes the policy of the Ombudsman 
that with respect to matters falling outside his jurisdiction, 
every effort is made to ensure "that no one coming to the Ombudsman 
for help leaves without having his or her situation carefully 
and impartially reviewed". The Committee also notes that this 
1s) a reflection of a desire of members of the Legislature to 
assist people in some degree in order that they not leave the 
Ombudsman's office with a feeling of more frustration and anger 


than they had before seeking the Ombudsman's assistance. 


The Committee notes, however, that in the period 
rererenced by the Report a great many man hours of the Ombudsman's 


office were spent after the issue of jurisdiction was determined, 
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in determining what could be done to help that individual find 
his or her way to the appropriate place to voice his or her 
complaint. The Committee Ane notes that within the period 
referenced by the Report there was a substantial equality in 
the time spent on cases falling within the Ombudsman's juris- 
diction and those cases falling outside. The Committee recognizes 
that, in some degree, this equality may be a factor of the 
learning process. Within the learning period matters are being 
researched for the first time to determine jurisdiction and the 
avenues available for assistance. To the extent that this is a 
contributing factor, the Committee expects in the following 
Ombudsman reports that the duration of the time required in 
non-jurisdictional matters will have dropped significantly in 


comparison to those for jurisdictional matters. 


However, the Committee notes the extremely heavy 
workload carried by the Ombudsman's office and the significant 
backlog of cases in some of the directorates. The Committee is 
of the opinion that the Ombudsman must be very careful to weigh 
the consideration of assisting all persons coming to his office 
against the possibility that those persons who have complaints 
Waernin his jurisdiction are having the processing of their 
complaints unduly delayed. There iS a point in time where the 
Ombudsman's policy of assisting persons with non-jurisdictional 
problems must in some degree give way to the processing of 
jurisdictional complaints already within his office. The Committee 
recommends that the Ombudsman give his policy relating to time 
spent by his office on non-jurisdictional matters all appropriate 


consideration and address himself to the question of whether 
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complaints within his jurisdiction are being delayed as a result 


of this policy in his next semi-annual or annual report. as 


VI. Personal Contact with Complainants 


The Committee was informed by members of the Ombudsman's 


staff that personal contacts are made with complainants wherever 


possible. It is a fact, however, that within the period 


referenced in the Report, the number of personal contacts made with 


complainants living in and near Toronto greatly exceed those in 
the other areas of the province. The Committee recognizes that 


geographic realities are in part a reason for this fact. 


However, the Committee expressed concern during its 
meetings with the Ombudsman and his staff that from the material 
reviewed, supplied from the Ombudsman's office, it appeared that, 
to some degree, once a complaint was lodged a complainant was 
transferred from a "person to a file". It also appeared from 
material supplied by the Ombudsman's office that communication 
emanating from the Ombudsman's office, on a regular basis, 
keeping the complainant informed of the status of the complaint, 


was wanting. 


The Committee therefore recommends that the Ombudsman 
consider these observations with a view to improving firstly, the 
number of personal contacts made with complainants and secondly, 


adopting a procedure within his office to keep complainants 


informed, on a regular basis, as to the status of their complaint. 
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VII. Ombudsman's Report and Recommendations 
Under Section 22(3) of The Ombudsman Act 

Within the period referenced by the Report, many 
reports and recommendations sent to governmental organizations 
pursuant to this section contained opinions and recommendations 
other than in the exact wording contained in Section 22(1) and 
22(3) of The Ombudsman Act. The Committee was advised that the 
Ombudsman is concerned over the reaction of some governmental 
Sraanr zations, to the actual wording of Section 22. For example, 
the words "unjust, oppressive, or improperly discriminatory", 
might be inflammatory and tend to alienate the particular 
governmental organization thus making the Ombudsman's efforts 


More cr rticult. 


The Committee sympathizes in some degree with the 
concern of the Ombudsman's office in this situation. However, 
fieeiseOL tne ODlnaon, that any deviation from the wording in 
Section 22 in a report of the Ombudsman of his opinions and 
recommendations leaves the matter of his opinions and recommenda- 
tions open to interpretation and therefore doubt or challenge by 


the governmental organization affected. 


The Committee was informed by the Director of Legal 
Research that the Ombudsman now records those parts of sub-section 
(3) of Section 22 upon which his opinion is based and precisely 
what recommendations he has made in consequence thereof. These 
matters are now recorded contemporaneously with the formulation 
of the Ombudsman's opinion and the formulation of the appropriate 


recommendations. The Committee commends the Ombudsman and his 
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staff for this new procedure. However, the Committee recommends 
that the Ombudsman consider the necessity of reporting to 
governmental organizations opinions in the strict wording of 
Section 22(3) to alleviate any possible doubt or challenge as 


%c 
> 


to the Ombudsman's authority for making recommendations. 


VIII. Notice to Governmental Organization or Person 
Pursuant coscecticon -19 (3) cof The Ombudsman Act 
A significant portion of the Committee's discussions 

with the Ombudsman's staff centered around the obligation on the 
Ombudsman to give a notice pursuant to Section 19(3) of The 
Ombudsman Act to any person who may be adversely affected by 
any report or recommendation the Ombudsman might make. The 
Committee was informed that the Ombudsman is of the view that 
before a "person" is entitled to receive such a notice, the 
report or recommendation must be adverse and must adversely 
affect that person. The term "adversely affect" as it appears 
to be interpreted by the Ombudsman applies to persons in 
limited situations. For example, where there is a possibility 
of disciplinary proceedings being commenced; a severe loss of 


reputation resulting; or a financial loss being suffered. 


The Committee was also provided with a copy of an 
independent legal opinion given to the Ombudsman in December, 
1976, which the Ombudsman believes supports the above interpre- 
tation. The Committee disagrees with the interpretation the 
Ombudsman has placed on his obligations to give notice pursuant 
to this section. The word “adverse” in Section 19(3) must 
relate to the opinions the Ombudsman may formulate pursuant to 


Section 22(3) of The Ombudsman Act and any recommendations that 
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are appropriate thereunder with respect of a decision, recommenda- 
tion, act or omission made by a governmental organization or a 
person representing that governmental organization. Wherever 
the Ombudsman's opinion, report or recommendation identifies or 
is capable of identifying a person within the governmental 
organization who may have made or contributed to the decision, 
recommendation, act or omission, which is the subject matter of 
the investigation etc., then the Ombudsman has an obligation to 
give, in addition to the governmental organization, that person 
BmoOouLCe Pursuant tO Section 1913) and with 1t an opportunity 
of making whatever representations are appropriate. It is not 
enough for the Ombudsman to assume that the governmental 
organization will inform the person affected and ask that 
person to provide input to whatever representations the 
governmental organization may believe to be appropriate. By 
affording the person an opportunity of making representations 
on his own the Ombudsman is assured of a more complete and 
impartial investigation before hisS opinion and recommendations 


meee tna lized. 


The Committee recognizes that in some circumstances 
such as an investigation of the scope of the North Pickering 
Project, the number of notices required from the Ombudsman to 
persons would be large and that the follow-up required by his 
office would be time consuming and may serve to prolong the 
investigation. However, in view of the implications and 
substantial effect that such recommendations will have in the 
circumstances, the Committee is of the opinion that the Ombudsman 


has a duty to give to every person, who was, at all material 
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times, within the governmental organization and who will be 
identified in the Ombudsman's final Report, the opportunity to 

be heard. Wherever the Ombudsman is in doubt as to whether or 
what persons ought to be given such a notice, he should be overly 
broad rather than restrictive in his application of the notice 


provision in this section. 


The Committee therefore recommends that: 


(a) The Ombudsman Act, 1975 be amended so as to 
specifically require the Ombudsman to give notice 
to all persons who may be adversely affected by 
any report and, 

(b) in the interim the Ombudsman follow this practice 
of liberal or wide interpretation of the notice 


requirement of Section 19(3). AS 


PART. Itt 


PROVINCIAL AUDITOR'S REPORT 


The Provincial Auditor"s Report on the audit of the 
Office of the Ombudsman for the period from inception on July 
10, 1975 to March 31, 1976, was delivered to the Ombudsman on 
the 28th of September, 1976. The Committee reviewed the matters 
raised by the Provincial Auditor with the Ombudsman's Director 
of Administration who is responsible for all matters relating 
Pomthe fiscal control of the Ombudsman's staff. The Director 
provided the Committee with a progress report on what steps 


the Ombudsman's office has taken in response to the Provincial 
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Auditor's recommendations, which are summarized at pages 112 and 
113 of the report of the Provincial Auditor to the Legislative 


Assembly of Ontario for the year ended March 31, 1976. 


Generally, this Committee can report that the 
Ombudsman's office has acted quickly and positively to improve 
those practices referenced by the Provincial Auditor in ways 
that will reduce the possibility of further concern and comment. 
The Committee notes, however, that to the date of writing this 
Beport the Ombudsman has chosen not to wholly adopt the Provincial 


Auditor's recommendations with respect to: 


(a) the adoption of the Manual of 
Administration of Government; and 

(b) purchasing procedures respecting 
equipment and supplies and in particular, 


automobiles. 


The Ombudsman's Director of Administration is of the 
Opinion that the Manual of Administration used by the Government 
of Ontario is appropriate to be adopted by the Ombudsman's office. 
The Committee was informed that the Ombudsman, however, takes 
the position that the Manual ought not to apply where special 
circumstances relating to his office dictate that the procedures 
in the Manual are impossible to observe without unduly restricting 
Wecrapllity tO fulfil, ihn some circumstances, any function under 


The Ombudsman Act. 


The Committee is of the opinion that one of the 
purposes and effects of the Manual of Administration is to 


provide the maximum of financial control and safeguards over 


: - * * acer -* ras i aed 
baa ia! 2oene te, Sembianinge ode: faldw Gm z — 
, > 
ec 2platrd) was 09 +29 Fr Be A inienivert ada oa } a a8 és : 
re a duzeM bowie beach on? 302 niin 9: ie mae 


- - 
ie 
7 i 


(4 alg denget aes eegeiemret afita qiiaceanes . = ; 
a (ee <. 


vievirtseog O6@ yitetap hotog eet eaitie aie 
nj) .a¢ PGA Teronivoat ads 46 bevnesete% coalsuhit Oke 
snort, sete NAe+ Nees mts asa hed Itiw (ie 

wv to odeb GhH4 oF Sena CHerewor Bader on innct 3 a 

ite i! ifodw 62 490 Aveeno “ne Phat ok cateD anr lie a 


ce J0auen7 sti PHOLI vhawewqe% e" 3¢ rss ia 


toupee arte! Te Aad ape fe wn? (6) 
comiseavce je @@a hentai Asaba it 
poisnegeda samagiiecarsep ued gallos.) is) 


‘us sol lege Amd Syemqlcipe . 


ae] tgomn tite | . _ " 


igitalirie Yo sqPtegeD a qeembuare ant |< _ 


} a. a a 

- bean nnd 467 fer nieDer to imu odt Jats ee sige 

. P) 

iam) ad gt tredqobe ot ef ape’ geTaee ak ii Ne ee 


wind say sede Beanies naw avai 


ony 


pol | 


ete giqae S28 Ian ot pare (suena edd yee : {$25 ~ : 
; Loge + Yada sd asolU 9>it° aia fr gait + he ar j 
x Lae 


oe Viren» deodddw avreedo 3 nid Ladoga 9 
ein. re gape: yaw Shag DEES enue inh ae be Jha 


iT 
i) 


| a at 
wis i Cc ene jars agile wi 3 ans oan ile! 


= 


fy wi. sen a re oti r 
| hd ao , ? - 
he pinyin: die “fe 4 ares: 


aula - 
i 
. . A ne on 12 ee re 


funds used by the public sector which are held by many to be in 
the nature of "trust funds". The Committee is concerned that the 
Ombudsman and his office be immune from any criticism respecting 
the use or misuse of public funds. The Committee was further 
impressed by the opinion of the Director of Administration that 
all of the matters referenced by the Provincial Auditor in his 
Report would have been avoided had the Manual of Administration 
been adopted and employed by the Ombudsman since the inception 

of his office. Accordingly, this Committee recommends that the 
Ombudsman be required to adopt the Manual of Administration as 


the manual of his office. ae 


The Provincial Auditor further recommended after 
noting that five (5) vehicles were purchased by the Ombudsman's 
office without the benefit of tenders, that the facilities of 
the Ministry of Transportation and Communications be used here- 
after for the purchase of all vehicles. It appears that the 
Ombudsman's office now uses the purchasing facilities of the 
Ministry of Transportation and Communications wherever the 
required waiting period is suitable to the needs of the office. 
Where, however, the waiting period is considered to be too long, 
the office has purchased vehicles after obtaining competitive 


quotations, at the lowest available price. 


The Committee recognizes that during the Ombudsman's 
first year of operation, there may have been special circumstances 
which required automobiles to be purchased within a relatively 
short period of time. However, the Committee can forsee no 


Circumstances in the future wherein the purchase of any automobiles 
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would be required in a period less than the usual waiting period 
required with the Ministry of Transportation and Communications. 
Accordingly, the Committee recommends that hereafter the Ombudsman's 
office use the purchasing facilities of the Ministry of 
Transportation and Communications for the purchase of any 


additional or replacement automobiles required by his office. ae 


PART iTV 
Pennine ORT Ors THEeoOhuUECT COMMITTEE ON THE FOURTH & PIFTH 


REPORTS OF THE ONTARIO COMMISSION ON THE LEGISLATURE 
("THE MORROW COMMITTEE" ) 


At pages 51 and 52 of its Report, The Morrow Committee 
makes reference to the Select Committee on the Ombudsman and makes 


the following comment: 


"This Committee feels confident that such a 
small committee is appropriate to consider 
the Ombudsman's Report and should include in 
its considerations procedures for review of 
the estimates for the office of the Ombudsman 
and requests for amendments to the governing 


legislation. 


The implementation of the recommendations of 
the Second Interim Report regarding committee 
structure will require a review of the role 

and purpose of all Committees, including the 
Select Committee on the Ombudsman, and at 

that time the principles relating to committees 


and sub-committees, as stated in the Report, 
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should be adhered to". 


The Second Interim Report of the Morrow Committee 


dated June 22, 1976 at pages 26 and 27, recommends: 


"...that three large standing committees be 
established, aligned with the policy fields 
of justice, social development and resources 
development, and a fourth for Treasury, 


Revenue and other ministries not in policy 


fvelds. 


The House should always have the power to 


appoint select committees, for example, the 


striking committee; however, the Committee 


recommends that special studies which are 


now being done by select committees should 


normally be referred to the appropriate 


standing committee, which could appoint a 


sub-committee to undertake the study". 


This Committee interprets the ' 


"principles", relating 


to committees as contained in the Second Interim Report of The 


Morrow Committee to provide that the Select Committee on the 


Ombudsman be restructured to be included as a "Sub-committee" of 


one of the standing committees recommended 
Second Interim Report. The Committee does 
Seoroprinate at this Time, to comment on the 


Committee's recommendations as they affect 


on page 27 of the 
not consider it 
errect of The Morrow 


LCLUDeLL Sethe fina) 


report has been fully studied by all Members and debated in the 


House. 
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However, the Committee does consider that having 
regard to the present Order of Reference of this Committee and 
the recommended expanded Orders of Reference for it by the 
Ombudsman and The Morrow Committee, that it should be permitted 
torpcontinue without anterruption, of; authority and substance 
whether it be restructured as a part of a permanent standing 
committee or a continuing special Select Committee. The relation- 
ship that exists between the Ombudsman and the Legislature requires 
a Select Committee of this nature with authority and flexibility 
to deal, on a continuing basis, with matters affecting the 
Ombudsman such as reports, rules for his guidance in the performance 
of his functions under the Act and any other matter arising 
which is within its order of reference. The Committee is of 
the opinion that the Legislature and the Ombudsman require a 
continuing and permanent committee in substantially the same way 
as the Legislature and the Provincial Auditor require the Public 
Accounts Committee. The Committee should have and continue to 
have an identity of its own to deal with the unique matters that 
arise from the consequence of the operation of the Ombudsman's 


SELice. 


PART V 


EXPANSIONS OF ORDER.OFA REFERENCE. OF .THE 
SELECT COMMITTEE ON THE OMBUDSMAN 


It 1S noted that The Morrow Committee recommended 
that this Committee's Order of Reference be expanded to review 
estimates of the office of the Ombudsman. The Committee notes 
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Select Committee on the Rules and Guidelines for the Ombudsman 


(Votes and Proceedings, December 1l, 1975). 


The Committee concurs in these recommendations. By 
nature of its present Order of Reference and the continuing 
relationship that exists between it and the Ombudsman's office, 
it 1S acquiring the necessary experience and insights into that 
office for the purpose of fully and adequately inquiring into 


the matter of the Ombudsman's estimates. 


The Committee recognizes, however, that preliminary 
estimates for the Office of the Assembly, The Provincial Auditor, 
The Commission on Election Contributions and Expenses, and The 
Ombudsman are submitted to the Board of Internal Economy. The 
Committee therefore perceives its role with such an expanded 
Order of Reference as receiving preliminary estimates of the 
Ombudsman for the fiscal year in question, dfter they have been 
tabled in the House. The Committee would. then consider the 
estimates and report to the House in whatever way it considers 
appropriate. This would comply with Sections 54 and 90 of The 
British North America Act and Standing Order 86 of the Legislative 


Assembly of Ontario. 


Accordingly, the Committee recommends that its Order 
of Reference be expanded to provide that "it review from time to 
time the estimates of the Ombudsman as they become available, to 
report thereon to the Legislature, and rp such recommendations 
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as the Committee deems appropriate .- 
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RELATIONSHIP BETWEEN THE OMBUDSMAN, HIS OFFICE 
AND MEMBERS OF THE LEGISLATIVE ASSEMBLY 


The Committee was informed that recently procedures 
have been implemented by which a member is informed beforehand by 
the Ombudsman's office of any attendance by him or a member of his 
staff in the constituency for the purpose of conducting public 


Or private hearings. 


Additionally, it is a matter of procedure now with all 
complaints that are received at the Ombudsman's "private hearings", 
that complainants are asked if their M.P.P. may be informed on a 
continuing basis of the nature of the complaint and its progress 


through the Ombudsman's office. 


Subsequent to the passing of The Ombudsman Act, 1975 and 
Mr. Maloney's appointment as Ombudsman in October of that year, 
legislation was passed by the House providing for each member to 


have a constituency office. 


The key to an effective relationship between the Ombudsman 

and members of the Assembly is liaison, on a continuing basis where 

it makes sense to do so, between the office of the Ombudsman and the 
asepakererere offices of the members. The Committee recognizes that 
each member has an individual style and method in working with 
constituents to solve problems and will, as a result, develop liaison 
with the Ombudsman as appears appropriate to that member. The 
Committee members do, however, wish to emphasize to their colleagues 


in the Assembly that the office of the Ombudsman was established as 
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an independent avenue available to the citizen of the province 


for the purpose of hearing complaints. 


There are instances in which efforts are being duplicated 
and therefore the Ombudsman should attempt to ascertain from the 
member on a confidential basis, and with the complainant's permission 
if a particular complaint has already been handled by a member or 


fos or her office. 


The Committee is of the opinion that a member's 
constituency office can assist the Ombudsman in dealing with 
complaints. Such an arrangement would serve to assist the Ombudsman 


in sorting out informally matters at the constituency level. 


( 


The Committee invited comments and observations from 
Sac Meares On the operation and role of the office of the Ombudsman. 
The Committee considered it was necessary to invite particular 
members to appear before it. The discussions which took place with 
these members were of benefit and assistance to the Committee. The 
Committee believes it iS important the M.P.P.s feel free to write 


to the Committee at any time. 


The matters raised by the members who responded to the 
Chairman's letter referenced in the Introduction included comments 
about: the processing of complaints; size and efficiency of 
Operation; relationship with complainant; breadth of the Ombudsman's 
jurisdiction with respect to investigation of complaints on his 
own motion; the relationship between the Ombudsman and the M.P.P.; 
and the possible effect of the Ombudsman's office on the legislative 


process. All matters will be reviewed further by the Committee. 
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At a late stage in its proceedings, Mr. Patrick Reid, 
M.P.P. for Rainy River, wrote to the Committee stating that a 
member of the Ombudsman's staff had appeared on two cable television 
programmes with the nominated Progressive Conservative candidate in 
Mr. Reid's riding. Mr. Reid was concerned that these television 
appearances had left a question in the minds of his constituents 
about the impartiality and non-partisanship of the office of the 


Ombudsman. 


At the Committee's invitation, Mr. Reid appeared before 
iPeroneeMa rch 7220. 8977. \ the Ombudsman, hnavang Ganbier- cgiven» his 
Spi Lon sco she. Committee: that ts had. no. authority to’ deal with 
Mr. Reid's concern, left the meeting. The Committee has the 
authority to deal with concerns of this nature. Mr. Reid explained 


rls sconcern. to. the Committee. 


The Committee considered the Ombudsman's reply to Mr. 
Reid and his conclusion that two members of his staff had erred in 
judgment, as well as the letters of apology from the two staff 
members. The Committee is of the opinion that the Ombudsman did 


not understand the nature of Mr. Reid's concern. 


The Committee regrets the conduct of the Ombudsman in 
walking out of the Committee's meeting, although requested by the 
Committee to remain. This was an ill-advised act displaying an 
unfortunate attitude and a misunderstanding of the role of this 


Committee and its obligation to report to the Assembly. 


In the opinion of the Committee there must be an 


On-going relationship based on mutual respect and understanding 
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between the Ombudsman and the Committee. In order to achieve 
this respect and understanding, the Committee chooses not to 
comment at length upon this incident or to make any recommendation 


about it. The Committee hopes it will not occur again. 


The Committee believes that the public is best served 
by the on-going dialogue between the Ombudsman and the Assembly 
through this Committee, as envisaged by the Legislature when the 
Act was passed; by the Select Committee under the Chairmanship 
Gia vernon Singer, 0.C., M.P.P.; and by the Legislature when it 
appointed this Select Committee. The essence of the relationship 
between the Assembly and the Ombudsman does not lie in any 
feqauslative definition of jurisdiction, but in good faith, mutual 
respect, and co-operation, with open and free discussion between 
this Committee and the Ombudsman. The Committee urges this view 


on the Ombudsman. 


PART VII 


AMENDMENTS TO THE OMBUDSMAN ACT 


The Committee has reserved any substantial consideration 
of this matter pending its receipt and consideration of the 
Ombudsman's "Blueprint". It has, however, already recommended 
that the matter of Section 17(2) of The Ombudsman Act be amended 
to provide for the reciprocal "privilege" in respect of the Ombudsman's 


communications to inmates of provincial penal institutions. 


The Committee's attention was addressed by the Ombudsman's 


Director of Research to Section 22(3)(g) of The Ombudsman Act. The 


orTimms of8 eROnEe SS 


ie 

© asec @3, Se htonme elds ae cae 
si Poy oar 

Edw’ £e fegeor ess ytamey Alt 


py 
; Cima in 
Ss seveiled sel ejamad act 
Cid «(2 heevend s0Ff nib patop-no ait 


Acta ue? ‘@) tS VAF 2s 42 +z tmntoS k ‘fe iol bd oy | 


i pie Lb 28 1.0... 269412 F 
i 4 > ona « oF 4 
{ ‘i r “ys i: €ii fh 
° i7 ons vidmepeA Gal? 
_t 
] 4] * 2308 avy i 
t a 
. s% mae 
- 
s 6&6 esa7 Zs 
w 
c mg Decay 
= 
J 
‘ \ 4 
—_— = — ed 
i} os ea : 


« d a ia > al 
pot 1 estsinne? att : ; 
*glaoe2 nai yeihtre? set teg ares 
= = 
‘pat & 7 "en iavooutls Ps oe io! 


ss _ _ _ 

“ aot Ye itl nosthed Qh) sede ee Beers) 
wy ‘ a - aes 

aveitvied® ieuoigdons o> E abix rah 


‘uber Sabie baenle eesamal sh pine 


“yi 
_ ae o ik 
a? re sm) id shin ew abs a ie Sai aaa - 
: , 
- * It) ap a Ke 2 Ride pectin: 


a 7 a a ee 


Report of the Debates of the House dated June 19, 1975 at pages 
3167-3168 contains a motion by the House that the sub-section 

be amended to read "that any other steps or recommendations 
should be taken". However, the amendment was omitted from the 
final printing of the Act as passed by the House. The Committee 
has been informed that even though the omission may be classified 
as a clerical error, it must be amended by motion of the House. 
Accordingly, the Committee vecoumende thateisection 22 (3) (9) of 


The Ombudsman Act be amended by deleting: 


(g) that any other steps should be taken," 


and substituting therefor, 


(g) that any other steps or recommendations 


should be taken." 7° 


The Ombudsman, in his Report and during his attendance 
before this Committee, requested that The Ombudsman Act be amended 
PomalroOw nim, in his discretion, “to make public any of his 
reports if he feels it is in the public interest to do so", (page 
27 of his Report). The Committee assumes the section the Ombudsman 
recommends be amended is Section 13. The Committee is concerned 
that the Ombudsman's recommendation is inconsistent with the 
obligation he has pursuant to Section 13 not to "disclose any 
information received by him as Ombudsman". The Committee is not 
in favour of any amendment of this nature that might serve to 
undermine the feeling of security that a complainant has when 
going to the office of the Ombudsman, that matters disclosed by 
the complaint or during the course of the Ombudsman's investigation 


will not be made public. The Committee is not satisfied at this 
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time that an amendment in accordance with the Ombudsman's 
recommendation iS appropriate. Instead, the Committee wishes 

to reserve any further consideration of this until the Ombudsman's 
"Blueprint" is received which of consequence will involve an 


exhaustive review of the nature and function of his office. 


PARTS VILL 


BOARD OF INTERNAL ECONOMY 


On March 10, 1977 the Speaker of the Legislative Assembly 
provided the Chairman of this Select Committee with an extract 
from the minutes of meeting number 2/77 of the Board of Internal 
Economy together with a letter from Hickling-Johnston, Management 
Consultants, addressed to the Ombudsman, dated February 25, 1977 
which documents are appended to this report as Schedule "F". The 
Committee wishes to particularly draw the attention of the Assembly 


to the contents of that letter. 


With respect to the part of the Board's decision dealing 
with the adoption by the Ombudsman of a set of administrative 


standards, the Committee refers to recommendation 27 of this Report. 


The third, fourth and fifth areas contained in the 
Board's order were referred to the Committee for review. This 
Committee has accepted the reference of these matters by the Board 
of Internal Economy. Some aspects of them have already been 
considered by the Committee and reported on in this Report. These 
matters will also be part of its on-going consideration of the 


office of the Ombudsman. 
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SCHEDULE "A" 


SUMMARY OF RECOMMENDATIONS 


iv The Legislative Assembly request that the Order-In- 
Council again be amended to remove any ambiguity as to the 
meaning of "adversarial nature" and so as to give effect to the 
agreement reached on October 1, 1976 as intended by the Ombudsman, 
the Minister of Housing and this Select Committee, by removing 

the sentence "all matters referred to this Commission shall be 
heard and determined in proceedings of an adversarial nature" 


from Order—In-Council, OC 2959/76. (page 4) 


2. The Legislature require the Workmen's Compensation 
Board to print the Board's pamphlet entitled "Information About 
The Appeals Procedure" in the same five languages as its "Claims 


Information" booklet. (page 9) 


3 The Legislature require the Workmen's Compensation Board 
to prepare a separate booklet or information circular in the same 

five languages to be forwarded to all claimants along with the form Hl 
letter and containing a description of the Board's appeal process and 
the procedures required thereby, based on the document tabled with 

the Committee by the Vice-Chairman of Appeals and attached as 


eenedule “C to this ‘Report. (page 10) 


Ass The booklet or information circular should also 


contain a very clear and obvious statement that if the claimant 
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does not understand any matter of the process or the procedures 
described, he or she should communicate with identified individuals 


within the Workmen's Compensation Board. (page 10) 


on The Workmen's Compensation Board review its policy 
regarding disclosure of its file to a claimant personally, with 
a view to its amendment to a policy of complete and full disclosure 


to the claimant. (page ll) 


Ou The Ombudsman in his next or subsequent reports 

address himself to this issue of Workmen's Compensation Board appeal 
procedures and at that time or times provide the Committee with 
more detailed findings and examples of the complexities within 

Ease. procedures which from the continuing experience of 

his office are considered to be causing confusion in the minds 


iwc almancs. (page 12) 


= The Ombudsman and the appropriate Workmen's Compensation 
Board Commissioners immediately commence discussions for the 
purpose of arriving at a mutually satisfactory working relation- 


Sip. (page 12) 


Bis The Ombudsman report in his next report to the Committee 
the status of the working relationship with the Workmen's Compensation 
Board and any improvements his office has noted with respect to 

its ability to process Workmen's Compensation Board complaints. 


(page 13) 
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O° The Workmen's Compensation Board make available to 
the Ombudsman's office all appropriate Commissioners, Appeals 
Administrators and operating staff for the purpose of providing 
information relating to any matter that is being investigated by 


the Ombudsman. (page 14) 


LO. The Ombudsman address himself to his observations 
quoted at page 15 of this Report in his next or subsequent reports 
as they apply to complaints against police conduct in light of 

any new legislation passed and the subsequent experience of his 


Orfice. (page 19) 


aaa The Legislative Assembly require the Ministry of the 
Pecorney-General in concert with the Ministry of Transportation 
and Communications, to effect a centralized scheme, using the 
computer resources of the Ministry of Transporation and 
Communications, whereby licences that have been suspended for 
the non-payment of fines may be immediately reinstated upon the 


payment of those fines. (page 20) 


VEE The Ministry of the Attorney-General develop a 
centralized scheme for the payment of fines throughout Ontario 
with the aid and assistance of whatever computer resources are 


considered appropriate and necessary in the circumstances. (page 21) 


oie Recreatrmpolicy TOL other Ministery of Correctional 
Services 1S required to provide for the superintendent or his 


appropriate designate to conduct a hearing in respect of disruptive 
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behaviour, aS soon as possible subsequent to the actual behaviour, 
so that the time spent by an inmate in segregation before a 
Hearing is Minimum in the circumstances. Such a hearing should 

be conducted within twenty-four hours of the event. Appropriate 
amendments should be made to the regulations under the Ministry 
Srecorrectional Services Act to provide that, at all times, 
someone is present at the institution with the authority to 


eonduct such a hearing. (page 24) 


r4., fie Ministry or sCorrectional Services be required to 
Poetic inmates in provincial Correctional Institutions’ of the 
expansion of OHIP coverage available to inmates, by means 


additional to its information booklet. (page 25) 


jee The Ombudsman consider the matter of information 
respecting OHIP coverage to inmates for examination and treatment 
Dbvecualitied specialists, in his next or subsequent reports and 
Poewee the Committee as to the extent to which the problem inherent 


Poeetnis complaint has been alleviated. (page 25) 


LG: Section 17(2) of The Ombudsman Act be repealed and 


the following substituted therefore: 


“Notwithstanding any provision in any Act, 
when any letter written by the Ombudsman or 
by an inmate of any provincial Correctional 
InStLeEGe lone Gmerralning school sor a patient 
th en GOVvVAneCial psychiatric facility is 


addressed to the Ombudsman or to the inmate - 
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or to the patient, as the case may be, it 
shall be immediately forwarded unopened, 
tO -the: Ombudsman (or to “the: inmate or to 
the patient, as the case may be, by the 
person for the time being in charge of 
Cie ers Geb uelon setlbalnanuy school or 


facia byYEe (page 26) 


dele The Ombudsman address himself to the question of 
further legislative amendment to provide for a privilege against 
censorship etc. for inmates incarcerated in provincial institutions 
who so wish to communicate with The Correctional Investigator 
responsible for investigating complaints emanating from federal 
penal institutions in his next report and formulate whatever 


recommendation he deems to be appropriate. (page 27) 


Le: The Legislative Assembly urge the Minister of 

Consumer and Commercial Relations to pursue with apartment owner 
representatives the matter of immediate action by them to reduce 
Epostantvally, the arusksot injury and death by falls by infants 
and young children from windows in apartment buildings constructed 


covor tO vanuary 1, 1976. (page 30) 


9). The Legislature require the Minister of Consumer and 
Commercial Relations to effect an immediate study, with all 
affected groups, with a view to enacting an amendment to the 
Ontario Building Code and The Building Code Act to provide for 


mie Mandatory installation in buildings, erected prior to January 
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1, 1976, of the type of locking or automatic engaging devices to 
control window openings as provided for presently in the Ontario 


Barlding Code with respect to newly constructed buildings. (page 31) 


0. The Minister of Consumer and Commercial Relations 
table legislation, as soon as possible, to amend the Vital 
Seavistics Act to provide authority in the Registrar-General to 
Meke a Sex Cesignation change on a birth certificate of a person 
who has successfully undergone the necessary operative procedures, 
containing the appropriate safeguards to ensure that the effect 


of the sex designation change not be retrospective. (page 32) 


Zs The Ombudsman consider the Committee's observations 
moncerning the Directorates within his office that perform, in 
many respects, independently of the other Directorates and 
Penecermiing the backlog of Gases which exist within his office 
with a view to ensuring that his entire staff be available for 
front-line duty to every complainant regardless of special 

Se tegory Or Status £€O ensure that all complaints can be brought 
Po. their appropriate conclusion within the shortest period of 


cime, (page 34) 


eee The Ombudsman consider itsS comments concerning a 
duplication of services within his office with a view to deter- 
mining whether changes might be appropriate to expedite the 
Process of dealing with complaints especially non-jurisdictional 


eonplaints. (page 34) 
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appropriate consideration and address himself to the question 


The Ombudsman give his policy relating to the amount 


of whether complaints within his jurisdiction are being delayed 


as a result of this policy in his next semi-annual or annual 


report’. 


24. 


(page 39) 


The Ombudsman consider the Committee's observations 


On personal contact with complainants with a view to improving 


prretly > 
and secondly, 
complainants informed, 


tnerzr? complaint. 


20% 


to governmental organizations opinions in the strict wording 


of 


as 


20. 


The Ombudsman consider the necessity of reporting 


Section 22:(3) 


to the Ombudsman's authority for making recommendations. 


(page 39) 


to alleviate any possible doubt or challenge 


The Ombudsman Act, 


as to specifically require the Ombudsman 
to give notice to all persons who may 


be adversely affected by any report and, 


One aeregularii basi si, 


adopting a procedure within his office to keep 


1975 be amended so 


in the interim the Ombudsman follow 


this practice of liberal or wide inter- 


pretation of the notice requirement 


Cfesecteion. 1913)", 


(page 43) 


the number of personal contacts made with complainants 


aS to the status of 


(page 41) 
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ad be The Ombudsman be required to adopt the Manual 
Srendminvetration as) the manual of his office. (page 45) 
297, The Ombudsman's office use the purchasing facilities 


of the Ministry of Transportation and Communications for the 
purchase of any additional or replacement automobiles required 


By nis office. (page 46) 


29. The Order of Reference of this Select Committee be 
expanded to provide that "it review from time to time the estimates 
of the Ombudsman as they become available, to report thereon 

to the Legislature, and to make such recommendations as the 


Committee deems appropriate." (page 49) 


a0. Section 22(3)(g) of The Ombudsman Act be amended 


by deleting; 
"(g) that any other steps should be taken," 
and substituting therefor, 


"(g) that any other steps or recommendations 


should be taken," (page 54) 
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SCHEDULE "B" 


) The cases disputed in the Minister of Housing's 
reply of August 3lst, 1976 and any other cases 
where the negotiations were handled by one of 
the five Applicants tarthe Motion presently befare 
the Divisional Court will immediately have their 
cases dealt with by a Commission consisting of 
some members of The Land Compensation Board, Judicial, 


and/or Senior legal persons. 


Tits Commassion ts to beset up by Order-in-Council 
under ine Public Tnmirips Act, L9/7ilo-so as "to ‘avoid 
amyadevay’ which might nresibteat the matters were to 
go directly to The Land Compensation Board and the 
enabling legislation that might be required. 

The Commission SO appointed will be empowered to 
consider in whe first uinetance. the over al] marits 
Of the ¢laims for additional compensation of. the 
former land owners. In making this determination 
the Commission shall be empowered to take into 
aceountceuall the circumstances of each particular 
Case, including but without Limitation, any 
misleading statements, inadequate appraisals, or 
misunderstandings based upon reasonable grounds in 


the circumstances Of the particular case. 


The Commission shall determine what allegations of 


misconduct are made against the five Applicants to 
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the Motion presently before the Divisional Court 
in the Report of the Ombudsman and whether they 


are justified. 


Secondly, the Commission shall he further empowered 

to determine the amount of additional compensation 

to be paid to the former landowners in the cases where 
entitlement has been established. In making this 
determination, the Commission shall take into account 
any benefits or profits derived from the use made of 


the ‘compensation paid on ‘the original sale. 


2) The balance of the 44 cases named in the Ombudsman's 
Report and additional complaints lodged with the 
Ombudsman relating to the) North Packering Project 
tOtakl wie anpnonimatevy So to date wal Vibe: dealt with 


in the following manner: 


The Ombudsman will reopen the investigation into the 
merits of the balance of the 44 cases. In all of these 
cases and any new cases coming before the Ombudsman, the 
Ombudsman will conduct @ hearing pursuant to Section 20 (2) 


OCOMckre (Onbudsemam Ack) “O75... 


The Minister ot Housing Nas undertaken to accept the 
Ombudsman's recommendation in relation to the aforementioned 
cases and, where appropriate, to refer immediately any 

such Cases to the Land Compensation Board. ‘The Land 
Compensation Board in dealing with these cases, shall only 
determine the amount of compensation to be given, taking 


ince =coneideration any henefits Or profits actually derived 
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from the use made of the compensation paid on the 


original sale. 


In view of the fact that under this solution the merits of 
all of the cases will be determined by proceedings of an 
adversarial nature, it is understood that the Motion 
presently before the Divisional Court will be discontinued 


by the Applicants. 


font conlnka, 0.6, Om behalf of the five Applicants to 
the motion presently before the Divisional Court was consulted 
by The Ombudsman and The Minister of Housing in this regard 


and concurs on behalf of his clients. 


It 1s agreed that the former landowners and present and 

former agents and officials of the Ministry of Housing will 

be entitled to be represented by counsel and it is further 
agreed that vats reasonable costs of such counsel will be borne 
by the Ministry of Housing as will the costs of any appraisals 
required. Counsel for the former landowners will be 


appointed by the Ombudsman. 


The Select Committee endorses the agreement between the 
Ombudsman and the Minister of Housing and urges that it be 
implemented forthwith and will so report to the House. 
Apart. from preparing this formal report to the House, the 
proceedings of this Committee on the Ombudsman's Report on 


the North Pickering Project are concluded," 


of%. ad 634g motant 


oid nobtoter ains aehay anit A383. 


aM atte sed foodesebru at tk (oiodan ink 


" ta elaig. at? Vo @iatoidion Sas e2aqene . 


Jo. att of 276qe0. Lame? etrs “paivegsr ae 


rm 


oon Va benimnassd “a he, pi at 
, , 


if Ths 


se 


4 Liew g4u0d fence jadwad oth aoe ‘ylinoesig 
ay 
23 1bS : ada odd ga 
ond, oc 
2 ORK; Sv ey eid tc tletiead “a , %. er 1 AEROS, 1 int 


: taagdeuvid ada onoied yisnesona = 


misgeS Io tes4fRiM turtiT Pertt rainbow 


_ 
eroetin <i 16 Fiedad aa ‘asked or bail 

’ > 
Aawohan mmaxnat ora t682 beers 


+ 


afhe eeriirort ed 5 ~SIHGDAS 3q +} ail ad betes 


- 


laea douse Yo aszod al idseoaso2 eis vad 1 2m 


teon wdd Iiiw oe giievon to yrietalé : is yo 


Ciw *oeewobasl tentot ads 107 Ineo) he (epe 7 


: re PO at 7 
nemabuded ed? ya bern toune 

mi : 

ae on Tithe bee £4. || att eseqoRee sas diamer 3 
, -~ | 

- as &) aten gent té wor ia setuiaie eat bash ' sor nee 


ot oF 2¥0qes of [itv bag datwnisec | on alan. 


‘name Bodad od ot aeaainma? pat ae eonil 


Saitek ta a6 soaker? pais 19 Avis dima 
7 - . | 


ie : 


- 67 - 


ey 
Neen | 0.C. 2959/76 
ace Dh . | 


Ontario 


Executiv2 Council 


Copy of an Order-in-Council approved by 
Her Honour the Lieutenant Governor, dated the 26th 


day of October, A.D. 1976. 


The pone cee of ancl ears GER) EES 
consideration the report of the Pence Te the 
Attorney General, wherein he states that, 

WHEREAS the Ombudsman has made a report 
‘concerning land acquisitions in the North Pickering 
Project, | 

‘AND WHEREAS the Minister of Housing has 
disputed the contents and recommendations een 
report by his reply thereto dated the 31st day of 
August, 1976, _ ay } 

| AND WHEREAS an agreement has been arrived 
at between the Ombudsman and the Minister of Housing, 
relative to matters in dispute which enact was 
endorsed by The Select Committee of the Ombudsman, 
. AND WHEREAS in furtherance of the terms of 


such approved agreement, it is thought fit to refer 
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ore of these matters to an Tee instituted 
pursuant to the provisions of The Public Inquiries 
het, LOT, BeeOralo (lL, <Chapvemo? 

The Honcurable the Attorney Pherae eae ve 
recommends that sueevane to the provisions of The 
Boole hincuirtoseness 7m SFORCTO7PiiChaprer ogee 
Commission be issued to appoint The Honourable aati 
Donnelly, Chairman, RW. Crancml@eGtonand G.P. PATINGLC, 
Commissioners to consider, recommend ate reportnin 
rele iOrl leis | 

(I) the overall merits of clains for additional | 
compensation of | | 

(a) cases placed in dispute by the reply 

of the Minister of eens of the Bist. 
day of August, 1976, to the report or 
the Ombudsman on the North Pickering: 
Proqeces | | 
(b) any other cases handled by any pene 
| ES agents, Applicants oe the motion © 
Teele nae pefore the Bere ad Court 
relative to allegations rou mivcondue: 
‘contained in the said report ‘of the | 
Ombudsman; Si ; | 

such merits of claims shall include ane not | 

so as to limit the generality of the foregoing, 


all circumstances of each particular. case 
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including any misleading statements eee 
appraisals or misunderstandings based Boon 
reuconavLle tfrounds “hir the pans ta wee ar Une 
Harti cular Cacc. 

(<0) where entitlement to additional compensation 
has been recommended In the Urecretion of tne 
Commission, to determine the amount, if any, 
of such additional compensation, having 
rereard- for such merits and taking into HCC OU 
any penetiw or Dror, derived Prom chic use “of 


compensation paid on the original salle betvieor, 


ft 
- oo 


the date of such sale‘and the date herco 
(Err. Withe? Commies Tor shalt ie Salers cha tiie pt 

consider and report In patent tee 
allegations of misconduct are made arainst 

Vercry ‘BortvoLottL 

ames Gilhespie 

William Thompson 

Joseph Kuzik 

J.E. Spafford 

n the report of the Ombudsman and as to 

whether or not such allerations, ce eer 
jUCm LL Leu. | | . 
All mnatters referred to this Commission shall 


he heard and determined in proceedings of an adversaricl 
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nature. The Ministry of Housing, former raya owners, 
present and former agents and officials of what? now eae 
‘part of the Ministry of Housing will be entitled to ne 
represented by counsel who shall be paid by the Ministry 
of 
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housin 
appraisals required for tho former land erreler pay rcyacem Oh leet a ca: 
borne DY ‘Unhes hinisury ol Housing. Counsel for the Toews 
Vand ovners wWiokk be appointed by the Onbudsinan , 

The Honourable the SSae General further 
recommends that all Government Pye GO Less Boards, 
Acencies and Comnisaions anatt 2555. this Commins piel e 
bo the TuIMeEst’ extent tin order ‘thate they nay carry ae 
their duties and cane eet Gowen that they shall. have 
authority to ete such staff as is deemed prope coat 
rates of eA TSS SSN RO) a) and sho na eet ag to be approved 
by ‘the Management Board of Cabinet 

And the Honourable the Attorney General 
further recommends that Part IIT of the said Act ne 
pcecltared to epply vo the ero none nc cngice. 

The Committee of Council concur in the 
recommendations of the Honourable the Attorney Cetera 
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and advise that the same be acted on. 
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WORKMEN'S COMPENSATION BOARD 
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DectLoni i wotthe Melopr ovis: 
(iis Diet card has exclweive wurst etion to 
CxaAMUNC 11to. Meat and determine all matters and 
questions arisme under this Part and as to any matter 
om thing an respect of which any power, avithority or 
Hescrceon i. conlrerica upom lie ioaard, and the action 
or decision of the Board thereon is final and conclusive 
an Le nolL open Lorqucstion or review in any court and 
No procecdmys by ar bclore the board shall be 
Pestrammed byeimyuncion, prolibition er Ollver process 
OM PLeecccding iramy COU OF DO removable by 
application far iidrcial reveew or otherwise inlo-any 
court 
This section of the Act has remained substantially unchange: 
Ssiice onan Decause Doaru dccisions are final anceconelusi 
there has always existcd an internal right of appeal fram decisis 
Dace an Tis anontanuile Peatentmeanteser en of tite Toa re: 
OmmaVicaycars (ie stricture ‘ol the appeals process thas hbacn 
ehanmwen (ror Lire to Live. Caine Ss Semaine OC Teer oS 
MiGcwirecater will Tecewwy (he Act avas Virtually silent on the 


iuenlian ol appeals. 
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Lie beri slation 
pections, (4 to 81 of the Act deal with apphecations, 
Popcaia and the procecuiny s of tire Doarcl. The 
following sections, all of which came into force on 
Marehmlo, 194 sare of particular sipnificance in the 
new appeals process. : 
Section 76(5) empowers the Vice-Chairman of 
Appeals to appoint a Commissioncr or other person to 
make and conduct an inquiry and to report ta the Isaard 
on a summary of cvidencce, his icncine cater te Mel Tre 
opinions thereon and the Board or panel may act on the 
summary, the findings and his opinion or may substitute 
ifs own findings or opinion. itis under this scction 
iatwethe rolewal: tht Deere sae aS: in the appeals 
process has Poon developed. 
Under Section 77(1)}(b) and not withstanding Section 76 
a Commissioner whenever aulhorized so to do by the 
-€¢e-Chairmian of Appeals may hear and determine any 
application, appeal of proceeding, and for such purpose 
Geayocnercrne allotthe jurisdiction and powers of the 
bard and the action or decision of the Commissioner 
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~eection 77(2) empowers a Comniussioncr acting 
‘uncer oceivGig 1 (()) to refer or remit the mialter to: the 


board rather than take action or render a decision, 


The role played by a single Commissioner in the appeals 


n 


process is founded on these sub-section 
section 41(3) provides for an appeal from a decision 
ola sled Conimiissioner of thie Board, 

Section 76(1) constitutes any three of the Commissioners, 
nave and cxcepe the Vice-Chairman of Admirnistration, ia 
quorum olethe Board Jor the purpose of any application, 
appeal or procecding and when so acting may excercise 
all of the jurisdiction and Vanieon of the Board except 
those contained in Seclion 70(3): Furthermore, by 
virtue of Scetion (6(2) the Board may sit in two oranore 
panels so long as a quorwmn is present in cach pane]. 

These sub-sections provide the foundation for the 
place of Appeal Boards, that is pancls of three 
Commissioners, as the final procedural stage in the 
Mppcals process. 

The administrative management of the Appeals 
process 1s the responsibility Gpihe Kapistrar of Appeals 


who reports to the Vice-Chairman of Appeals. 
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Under the Sections of the Act I shall be dealing with shortly 
in Cconunechion with the Appeals Process, reference is made to 
Commissioners. It may be helpful to explain this term. 

oasis 55 peogides that the Licutenant-Governor in Council 
may appoint such persons as he may determine to be Conimissioners 
of the Board. There are presently 14 Commissioners so Sone nT 

Section 56 provides that the Lieutenant-Governor in Council 


shall designate: 


I Gommis sioner to be SP 

1 Commissioner to be Vice-Chairman of Administre2tion; 

1 Commissioner to Vice-Chairman of Appeals; 

and mot less than 2 anc not more than 4 to be Commissioners 


Of Appeals. 
These persons constitute the Board. 

The Lieutenant-Governor in Council has designated 4 
Commissioners as Commissioners of Appeals. Thus the Board 
at the present time consists of pena: 

Section 57 defines the term Commissioners for the purposes 
Oil art lear The Act asameaniug the ¢ members of the Board plus 
the other 7 Commissioners. However, the Vice-Chairman of 
Administration is excluded from the operation of Sections 76 and 
Semin tiie uCer, 

Thmeewnere tnevicrm Commissioner is usedin the appeal Sechieu: 
i wean at Hic present tirie the other 13 Commissioners buf in fact 
Civele pariictpate in the Appeals process - the Vice-Chairman of 


Popeater, Gomniiscsioners of Appeals ancd the 7 Commissioners. 
Pl , 4 
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(ii) Basic Adjudication System 

Initval decisions on vcloinicivoattersrancanadc ain the 

Claims ocrvices,.invision by,adjudicetors. 
. 

Any adverse decision ona claim by an adjudicator 
is automatically reviewed by the Claims Review Branch of 
the Division and if sustained by the Branch, it. prepares the 
decision and releases it to the parties. The Branch may 
of course change the decision to one in favour of the ee 

Similar Review Groups exist in other decision making 
components of the Board, i. e. medical aid, rehabilitation 
and assessment. 

The object of the review groups is to ensure that the 
highest level of skills and experience in a Division is 
involved in any divisional adverse decision. 

Me exaimpletol an adverse decision of the Claims: Review 
Branch has been handed out. Note that the final paragraph 
of the decision deals with the right of appeal as does the 
pamphlet attached thereto. 

Also included 3:5. horim.11] whichis sent to.every. clairnant 
inva lost time case once the. Clamums Servicess:Division is 
notified of a claim, usually by the employer. On the back 
thereof, among other information, is information concernins 


the right of appeal and assistance from Workmen's Advisors. 
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All appeals from decisions of the Review Groups, (and I shall 
hereafter deal only with claims rnatters) go to the Appeals Process, 
mje Netice of Appeal 

How does one commence an appeal > By writing a 
letter to the Registrar of Appeals as explained in the pamphlct. 
But we will accept appeals by telephone or by a person coming 
‘in and simply stating he is dissatisfied and wants to on and 
this can be done at any area office or information centre. 

(ii) Screening of Appeals 

Once an eae issxecetved ibis rcferred to an Appeals 
eoiaer. The Appeals Examiner will review the file with 

a view to recommending one of the following courses of acticent 

a) Can the appeal be allowed as a result of new information 

which may now be on file or because of obvious errorin the 
Claims Services Division. If so, the Examiner will 
oe forthwith a recommended decision for consideration 
by a Single Commissioner who has the power to accept or 
reject the Pee rey ates If he accepts the recommendation 
the decieion allowing the appeal will be the decision of the 
Single Cornmissioner. (Section 77(1)(b)) 
Nine per cent of appeals are decided in this manner. 
b) nae the appeal be referred directly to an Appeal Board 
panel of three Cominissioners for hearing by the panel - (Sec 76(1)) 
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(111) 


that coutea, of action itoraSinwle ee tee oe who must concur 
Withe recommendation (Sec. f4(2))ie Where this procedure is 
aller there ie only one step in the appeals process 
because the Appeal Board decision following a heaving 
is theifinaldevel of appeal. (Section 74(1)) 
In 1976 about twenty-two per cent of appeals were dealt 
with in this manner. 

c) If the Appeals Examiner reviewing the file does not recommend 
a) or b) then the appeal will be referred to an Appecls 


Examiner for Inquiry. (Section 76(5)) 


Appeals Examiners’ Inquiries - Single Commissioner Decisions 


Where an Inguiry is to,\be conducted by an Appeals Examiner 
allparives ar e.notified, of. the-time,and:placesof the Inquiry» * ‘The 
object of the Inquiry is to obtain all material information to ensure 
that-a proper decision will, bemmade, onitheamerits of the-claim. 

As a result of information obtained at the Inquiry; the Appeals 
Examiner may find it necessary go obtain further information, 
for example, mecicalirepornés orthaspitaluneports, or further 

medical opinions. 

Onee the Examiner has allithe necessary information ‘he wil 
prepare recommendations {ora déeision which is then referred 


toa mingle Conmnissionecr. (section, (7{1))) 
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8. 
The Commissioner reviews the file and the recornmendations 


of the Appeals Examiner and has the.power to confirm, 

modily,, oF reject. The decision is the decision of the 

Commissioner, not the Appeals Examiner, and the decision 

of the Cornmissioners is the decision of We Dearie (rece. 0111). 

(iv) Appeal Doatads 
There is a statutory right of appeal from the decision of a 

Single Commissioner to an Appeal Board of three Commissioners - 

(Section 77(3)). Included in the kit handed out is a sample 

Vetter sent to all parties with the decision of a Single 

Commissioner. An appeals pamphlet is eheies da with the 

letter. 

An appeal may, therefore, go to an Appeal Board from 

a Claims Divisional decision in two ways: 

a) directly, on recommendation by an Appeals Examiner 
concurred in by a Single Gommissioner. 

b) by way of appeal from the decision of a Single Commis oes 
following an Appeals Examiner Inquiry or ona decision 
LrOmi tile. 

In either case the Appeal Board always holds a hearing at © 

which all parties are entitled to be present and make 

representations. The decision of the Appeal Board is final 

ame conc lisive,. “occtron. (4(1)). 

(v) Reconsideration 
Sattar ot ine Actiprowides that the Board may at any 


timne if at considers it advisable to do sa reconsider any 
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decision and vary, amend or revoke it. Requests for reconsid- 
eration should be addressed to the Registrar of Appeals and should 
contain supporting reasons such as rew evidence, obvious error in 
the decision, allegations of improper procedure or conduct during 
the hearing amounting to a denial of natural justice or a change of 
circumstances having a significant bearing on the appeal. 

mu Inquiry ovyetem 

In accordance with Section 74 of The Workmen's Compensation 
Act all levels of adjudication at the Board have a duty to conduct 
emullenquiry to ensure that all relevant informatron is on file in 
order to give every consideration to an employee's claim. ies 
duty exists no matter how knowledgeable or articulate the employee 
Tiay be and regardless ct whether or not he has representation. 

Arnellstratton of tis duty to inquire ts to beviound in the fact 
that in about half of the cases heard by Appeal Board panels, the 
panels seek additional information following the hearing. 

While this occasions delay in concluding on the appeal in these 
cascs, the Appeal Board has a duty to initiate subsequent inquiry 
wienre (ne information to that pola is not sufficient to prant the 
Gor mh ame Wwiere tiere Are Still’ tire possibilities of establishing the 
Case. phese subsequent inquiries are reflected in the Lack that of 
me Io eases teard by the Appeal Board during 19fvo,as of December Bl, 
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10. 

Time Lapse 

Lunderstand that questions have arisen before the Com jittec 
with respect to delays in the Appeals Process. Undoubtedly 
there have been-delays resulting in part from the introduction of a 
New appeals structure in 1975, But if it was suggested to the 
Committee that it took two years ornwnore for a,case te, co throuch 
the Appeals process that is certainly not the general experience, 

Based on 1976 figures I would like to take the Committee 
through an appeal entering the process at the present time. 

As Ihave mentioned, the first appeal step, which is an Appeals 
Pxeminer incqwiry,, will take place in about 69 per cent of all 
cases coming into the Appeals process. An Appeals Examiner 
Inquiry will be scheduled within 4 weeks if it is in Toronto and 
within 2 to 8 weeks if itis out of town, depending on the location 
and volume of cases. From the date of the Appeals Examiner 
Inquiry to the date the Commissioner of the Board Decisionis 
mailed, averaging all the cases decided in 1976, is 25.19 calendar 
days or about three and one half weeks. thistiirure, of course, 
includes all of those cases where the Examiner conducts further 
investigation after the Inquiry has been held. So, whera this 
appeal step applics, we are looking at a time factor from receipt of 
appeal to Decision mailed of about seven and one half weeks in most 


of the cases and probably ten weeks if 1t is an out of town case. 
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In 9 per cent of the cases coming into the Appeals proccss, 
the Examiner will recommend a Decision immediately toa 
Commissioner and thesecases are concluded usually within one vreck, 

Dive Foermaiminpeecepe ricco theicases coming Juto tho Anaeals 
process are referred directly for an Appeal Board hearing so that 
| for this amount of cases it is a one step Appeals process. 

Due to a substantial increase in appeals durene 1O'(6) therets 
a backlog of cases before the Appeal Board. At the present time 
it takes 8 weeks for an Appeal Board hearing to be scheduled. 
Bearing in mind that in about half of the cases heard by an Appeal 
Board further inquiry is carried out, it takes 39.5 calendar days 
from the date of the hearing until the Decision is mailed which is 
alittle more than five and'one half weeks. This figure is based 
on the 739 cases concluded by the Board in 1976. 

If you assume a person appeals a decision of the Claims Review 
Branch immediately and has both an Appeals Examiner Inquiry and 
an Appeal Board hearing and that in neither case was it concluded 
at the time of the Inquiry or Appeal Board hearing, it would take 
23 to 25 weeks for a case to proceed through the Appeals process. 

loitistternphacweerthatetiose are average fivures. Undoubtedly 
same cases will takesaishorter time and others a lot longer, 
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Another factor which adds to delay is the Board's compliance 
in allowing Are ae On Ge Inquiries or Appeal Board hearing 
(ates are set. he postponement rate for Inquiries is between 
2orand, 30 per cent and ata miuch higher rate for Appeal Board 
hearings. - For example, in December 1976 the Appeal Board 
heard 83 cases but during the same month, received 73 postponement 
requests. Our experience is that more than 80 per cent of the 
postponements are at the request of the employee or his representative. 
When there is a postponement although we attempt to give it priority 
in setting a date, in many cases it must go to the end of the schedule 
which, in the case of an Appeal Board hese would be a further 
Peinonticeat the present time. We fave cases where there are 
multiple postponements requests. 

Finally, there is the problem of obtaining appointments with 
senior independent doctors, waiting for hospital admissions and 
for medical reports. Although the Board medical personnel do 
their best to expedite these matters, in the final analysis this is 


/ 


another factor over which we have no real control. 
Review of Appeal Procedures 

I understand questions have arisen before the Committce 
with respect to the review of Appeal Procedures by the Board. 
I would like the Committee to know that the Appeal Procedures 


remain under pgencral review by the Board. May] give two examples: 
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During 1975 almost all appeals entering the Appeals proces; 
resulted in Inquiries by erent Examiners followed by decisions 
of Single Commissioners. 

As a result of a review of our procedures, the screening 
process, eats I described earlier, was introduced in the Spring 
of 1976. This has resulted in a number of cases being decided 


directly from file and has also resulted in the elimination of the 


two stage appeals process in some twenty-two percent of the cases. 


In the Fall of 1976, the Board directed the Commissioners in 
Appeals to review the Appeals weet A study group was 
See and I have just received its report which will shortly 
be placed before the Gommissioners and, in due course, before 
the Corporate Board for its of eapeherh i These proposals 
are of such a nature that if ultimately approved by the Board 
amendments to the Act would be required. 

In conclusion I want to assure the Committee that the Board 
welcomes constructive criticism and will be pleased to discuss 
with the Ombudsman any measures which he believes would bring 


about improvements in the Appeals process. 
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Ontario 


Ministry of 416/965-6456 


Housing ey oe: 


August. 30,9127 6 


To: All Municipal Clerks 


Demi oi io: 
Rez eisalety ot Children in Minit 
Storey Buildings 


In recent years a number of children 
hovGeniieculS ocd result of falling from 
unprotected window and balcony openings in 
MUteeestoucy.buLlcdangs. . Following.an inguiry 
Me oOmONeesecenugdoath,.~the Chief, Coroner of 
Ontario requested that a review be made of 
the powers available to municipal,councils to 
PeuMepeatiocarnstallatign of.protective features 
One Lebnda MonpcmingSs ine Such buzldings. AS a 
Pest Of thie reviey © am. advised that 
municipalrtr,es have two ways by which they can 
Peqgurrve that such features’ be installed, which 
are as Lollows: 


ike The new Ontario Building Code makes 
Provision foro the tmstallation of safety 
features on windows and other external 
openings in. newly constructed apartment 
and multi-family buildings. Municipal- 
ities, therefore, have the power to 
ensure that protective dovices he 
required in buildings erected in accord- 
AveCav ich tne nevsOntarro Buviding Code. 


2 These new Provisions cannot, 
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All Municipal Clerks 
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application of a Maintenance and 

Occupancy By-law passed under the provisions 
Of sccCotlon 20) OL 1ne Planning Act, the 
DPOWemLOsreduilme stats safetye features be 
installed, providing the by-law prescribes 
an appropriate standard. Such a standard 
may be derived from the standard prescribed 
inethes Ontario Building "Code, or an . 
alternative standard which the municipality 
deems to be appropriate. 


SINCewt ism UsmocUDIeCt.of significant 
pul licecontermslawould tbe obliged=at you could 
bring to your Council's attention the powers 
Ggescribed, above which are available. ito a ; 
hunrerpa it yanwensuring protection’ 'fors children 
Occupying, suites in multi-storey buildings. 

Your Council may deem it appropriate to amend its 
Maintenance and Occupancy By-law to provide for 
the reguirement of such safeguards. 
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SUBSECTION 3.6.2. WINDOWS 


3.6.2.1. Unless otherwise permitted, every room uscd for sleeping in any building 
and every principal room such as Ling room, dining room or combination thereof 
in dwelhng writs, shall be provided with windows in conformance with Subsection 


Orie 


3.6.2.2.(1) Except as provided in Sentence (2), in Group C occupancies any window 
located more than 6 ft above the adjacent finished ground level and that extends to 
within 30 in. of the adjacent floor of each storey shall have tixed giazing unless any 
part of the window that opens below that height is protected by a guard. 


_ (2) In a Group C major occupancy apartment building all opening windows in 
Owelling unis shall comply with the requirements of Sentence (3) for, 

(a) latching or automatic engaging devices to control the window opening; and 

(D) screens 


(3) The latching or automatic engaging devices and screens required in Sentence 
(2) snail comply with the requirements of one of the following, all revised to 1 May, 
shay 

(a) CGS8 63-GP-2d (1974), "Windows, Extruded Aluminum, Vertical and Horizon- 

tal Sliding, Medium Duty”: 

(>) CGSB 63 GP-35D(1974), “Windows, Extruded Aluminum, Vertical and Horizon- 

tal Sliding, Standard Duty”, 

(c) CGSS 63-GP-4a(1971), Amendment No. 1, Jan. 1975, "Windows, Sashless, 

Horizontal Sliding’; 

(J) CGSB 63-GP-5a(1970), Amendment No. 2, Jan. 1975, "Windows, Steel, Vertical 

and Horizontal Sliding, Standard Duly”; or 


(e) CGSB 63.GP-6(1970), Amendment fxo. 2, Jan. 1975, indows, oteel, Vertical 
and Honizonta! Sliding, Medium Duty”. 


(3) Alternative devices which do not reduce the degree of safety provided by Sen- 
tences (2) and (3) may be permitted 
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SCHEDULE. “E™ 


THE OMBUDSMAN ACT, 1975 
Delegation of Powers 


In exercise of the power conferred upon me by 
Section 27 of The Ombudsman Act, 1975, I hereby delegate 
unto THOMAS P. O'CONNOR, who is employed by me as Deputy 
Legal Officer, all the powers of investigation conferred 
upon me by The Ombudsman Act, 1975, other than the powers 
conferred by Sections 18, the power to give a governmental 
Srganization~oriipersony thes opportunity to make: representa- 
tions pursuant to Section 19(3), the powers conferred by 
Section 20(2), the power of delegation under Section 27 and 
the power to make a report under the Act. 


Given under my hand at Toronto, this 28th day of 
February, 1977. 


a =) 
Witness Arthur Maloney, sO. GC. é 


Ombudsman 
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THE OMBUDSMAN ACT, 1975 
Delegation of Powers 


In exercise of the power conferred upon me by 
Section 27 of The Ombudsman Act, 1975, I hereby delegate 
unto ROBERT C DAVIDSON, who is employed by me as an 
Investigator, all the powars of investigation conferred 
upon me by The Ombudsman Act, 1975, other than the powers 
conferred by Sections 18 and 19(1), the power to give a 
governmental organization or person the opportunity to make 
representations pursuant to Section 19(3), the powers 
conferred by Section 20(2), the power of delegation under 
Section 27 and the power to make a report under the Act. 


Given under my hand at Toronto, this 28th day of 
ReCevasy 7) ot. 
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Arthur: Maloney, O2C. 
Ombudsman 


Ea ee é ag eet, 
/ 


Witness 


; a So 


at 


ane 


Fes Tok aK eosin wee 
rxewet: Wo poe ome 
ase 


wad pe — 


“ouvOk etfs. 36 weitine 


al ja sans J iod 
osagaleh vast € .et 2s .26k. sem se giz, 3 


“ : ° SS 3/7 s4” ers Z al P .. * re ay. r ¥C eh tck at FAvG oo onion . 
: Pea ie Oe geek - ¥ Pe b S. ‘ _ 24 nb ts ett { Te oyros 2 +e 


yi) Kade retes -etC) tom cepekoded ent 
7% ? cae fay gees Semele pet va Cae ania 
1%) Se: tar. Fy cE: $3ae wi 


ASenihw! oO ana rec dstaly so (Ias cre 


‘ i i 7 ‘ MG +t’ a 
ve », ‘ ) - . 1 be 4- , a > ; he hop ae sind "eat seane 
t J [ S| 5 = +2 ws -* pin :: pe ¥ MA TA Bs beard w 
3 | droges aS Seve, ect bale <S 


SGHEDULES <r 
Pde’ Cr 
ae 
ves 
hitecaak ——s 
Va IP 
Ortaso 
Speaker's Chambers Room 188 
Psrliament Buildings 
a Teronte. Ontario 
BO M7A 1A2 


BOARD OF INTERNAL ECONCMY 


March 10, 1977 


Mr. J.A. Renwick, MPP, 
Chairman, 

Select Committee on the 
Office of the Ombudsman, 
Room 475, 

Legislative Building, 

Queen's Park 


Dear Mr. Renwick, 


Re: 1977-78 Estimates of the 
Office of the Ombudsman 


I enclose a copy of Part III of the Minutes of 
Meeting #2/77 of the Board of Internal Economy, outlining the 
decisions of the Board with respect to its review uf the above 
Estimates. 


I am also attaching a copy of a letter dated 
February 25, 1977, addressed to the Ombudsman by the Chairman of 
Hickling-Johnston Ltd. and tabled by Mr. Maloney at Meeting #2/77, 
You wil) note trom the Minutes that out of five proposals for a 
Management Study made by Hickling-Johnston Ltd., the Board decided 
to refer three to your Select Committee for consideration. 


Yours sincerely, 


) . . od, 
Enc. ae Vote ae 
Con Mr neMaloney,02G., 

Ombudsman Russel] D. Rowe, 


R.ets Speaker 
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EXTRACT FROM 
MINUTES OF MEETING #2/77 OF THE BOARD OF INTERNAL ECONOMY 


a> 
° 


PART TII: HELD IN ROOM 363, LEGISLATIVE BUILDING, ON 
TUES ee LERCHEDyel7 (sen heeeOU Ur Mee 1. e 


PRESENT: Members 


Hon. R. Rowe, Speaker, Chairman 
HOeuks Nelch es O5G. 

Hon. L. Henderson 

Mr. I. Deans, MPP 

Mr. L..Maeck, MPP 

Mr. J. Breithaupt, MPP 


Secretariat of the Board 
Mr. R. Fleming, Director of Administration 


Mrs. E. Storton, Recording Secretary 
Mrs. E. Stephenson, Administrative Coordinator 


Legislative Assembly Staff 


Mr. R. Lewis, Q.C., Clerk of the House 
Mr. J. Miggiani, Finance Officer 
Mr. W. Wilson, Personnel Officer 


\BSENT: Hon. J. Auld 


DECISIONS OF THE BOARD 


tem 2 Review of the 1977-78 Estimates of the Office of the Ombudsman: 


Moved by Mr. Henderson, seconded by Mr. Deans and agreed that an 
amount of $3,560,000. be included for the Office of the Ombudsman 
in the 1977-78 Estimates of the Government of Ontario subject to 
the following provisions: 


(a)esalanmies: 
That the proposed salaries for employees of the Office of the 


Ombudsman be equated with those of the Ontario Civil Service 
and the Office of the Assembly. 
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(b) 


(c) 
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Anti-Inflation Board: 


That the Ombudsman make the necessary submissions to the Anti- 
Inflation Board. 


Administrative Procedures: 
That with respect to the five areas referred to on Page 2 of a 


f rbudsman by 
letter dated February 25, 1977, addressed to the Ombu 
the Chairman of Hickling-dohnston Ltd., and tabled by Mr. Maloney 


atm ec) 0d 


First - Salary Administration 


See Item 2(a) above. 


_secand - Adoption of a Set of Administrative Standards 


The Manual of Adninistration of the Government of Ontario shal] 
apply. ; 


CAC reent pelenc ye Oe Processing Complaints 


Fourth - Establishment of Priorities in Complaint Treatment 


Fifth - Establishment of Reporting Relationships & Delegation 
of Responsibilities ) 


That these latter three areas te referred to the Select Committee 
on the Ombudsman for review. 


OTION TO ADJOURN: 


Moved by Mr. Deans, seconded by Mr. Breithaupt and agreed that the 
eeting adjourn. : 


mech 9, 1977 
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“Manajement Consultats Fic«hing-Johnston Limited, 
415 Yonge Street, 
Toronio, Ontano M53 2E7 
Telephone (416) 366-2811 


Pete Gis iay as 


CklinGcJonnston February 25, 1977. 
| : FEB 2819/7 


Mug Arctium Maloney 740..C.1,; OFFISE OF THE 
The Ombudsman of Ontario, ! \ ‘ : 
Sh Yor aeey GRE S (eee | OMBUDSMAN - ONTAR 
Toronto, Ontario. 


Dear Mr. Maloney: 


The next year will be an important one for the 
Office of the Ombudsman, because it will be one of 
consolidation of the roles and functions developed 
Over the past year and one half, and one of care- 
ful planning of future development of the Office. 


Lies atimpOortant..bo, recognize that «the problems: of 
Management inherent in a new and untried organiz— . 
ation of some 120 people are of major proportions. 
MOUnNeecdsuniG. assurance that administration of the 
Office 1s efficient, that you have the ability to 
Plan staff and facilities according to projected 
case volume, and that your administrative procedures 
are. consistent witht the best practice: in government 
and private. organizations. » Substantial changes in 
the way you are Organized, in systems and procedures, 
and in methods of planning, are required. 


These needs have been clearly evident in our review 
Of Cults dLanve adminastnat tony indeed. many of 

your officials have described difficulties they 

face sinetneinr day-to-day affairs which reflect 
weaknesses in coordination and in reporting relation- 
ships. There is widespread agreement that basic 
questions of organization need to be faced, and 


PaAGocoscOOons 


We have formed the opinion, as well, that management 
problems are placing nearly impossible demands on 
you as Ombudsman. These threaten to overwhelm you 
Wiehe, decal lst OL acminisGration iand ampair your 
eabulnteveto cvrovide leadership to the evolution of 
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It must be cicirly recognized that the management 
problems described here are entirely consistent 
with a new function and a new organization. But 
simply put, now is an appropriate time to poe Lens 
them directly and comprehensively. 


There are five specific areas which require subs- 
ftantial adjustment. |The first< is ysalary* adminis-— 
tration which will be firmly in hand by the end of 
March. The second is the adoption of a set of 
administrative standards which ensure that your 
practices are consistent with those of comparable 
ereanigatvons. “lhe third is the efficiency with 
which your office processes complaints. The fourth 
is the way in which you approach priorities in 
Complaint treatment. his is particularly critical 
to the future pattern of expenditures, because : 
increases in the volume of complaints inevitably 
entail increases in costs -- regardless of how 
eresorentivy they are processed. And the fifth is 
the pattern Of xreporting relationships and dele- 
Gatdon Ol Lesponsibilities through which the first 
Beovreitems acre roctinely addressed. This is a 
matter of organization. 


Each of these are2s could be addressed in a piece- 
meal fashion but that would not be, in our opinion, 
the most efficient and effective way. One of the 
most important lessons learned in public adminis-— 
tration in this decade is that management improve- 
ment works best when it fully involves middle and 
senior managers. What this means in practice is 
that analysis of administrative problems and the 
implementation of corrective measures can proceed 
at the same time. 


The program of management improvement I have 
divscusced with you. will give the Office of the 
Ombudsman the ability to decide among the various 
PrIoriiies aval lable within. the Act, and "permit 
the Office to manage the flow of complaints thereby 
arising i1n a Manner GonSistent with the. financial 
limitations the Legislature may approve.* This 
Wiliegiverpotchn you and Members the assurance that 
the Ombudsman is addressing the most important 
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Mr. A. Maloney PeEpruatves 5 9 iy 


needs of the Ontarit community, and doing so in the 
most efficient manner. . 


Sincerely, oe 
en Fi 
eis 

Donald V. Fowke, 

DVF/smn Chairman. 
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SCHEDULE, “G" 


The Dissent of Larry Grossman, M.P.P. 


Second Report of the Select Committee on the Ombudsman 


Recommendation #1: 


I dissent from this Recommendation for the following reasons: 


1. The agreement be :ween the Ombudsman and the Minister 
of Housing expressly contained the word "adversarial". 
While the Committee has heard from the Ombudsman, 
it has not asked for and has not received comment 
from the Minister of HouSing. Without seeking from 
one of the two main parties to the agreement any 
comment with regard to what may, to that party, be 
a serious deletion or a change to the original 
agreement, the Committee may be inadvertently 
recommending a change whizn may nullify an intended 


agreement.) Contrary to tne language in the report, 
the removal of the words "adversarial nature" perhaps 
would not "give effect to the agreement", but 


rather pervert 102 


2. The Committee's function ought to be to respond to 
recommendations of the Ombudsman and comment upon 
the response of Government. In these peculiar 
circumstances, the Committee approved the ultimate 
actions of both the Ombudsman and the Government 
(i.e. - by approving the agreement they had reached). 
Because of unfortunate problems which have developed, 
the Committee now purports to "re-open" or instigate 
new and possibly different action. The Committee is 
not charged with this responsibility, and ought not 
to re-involve itself at this time. 


3. The recommendation of the Committee flows from a 
request of the solicitor for the land-owners, made to 
the Committee to assist him in the face of rulings 
made by the Commission which he did not like. That 
Commission is now charged with the task pursuant in 
part to the explicit agreement of the Ombudsman 
Committee that that Commission undertake that respon- 
Sibility. The Commission must now discharge its 
responsibilities within the confines of the Public 
Inquiries Act and the Order-in-Council. The Committee 
ought not intervene to attempt to alter or change the 
rules in response to rulings made from time to time 
by the Commission. To do so, would be to invite various 
of the parties to the Hearing before the Commission to 
use the Committee as a Court of Appeal each time a 
ruling 1S made adverse to their interests by the 
Commi; -ton. 
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4. The very issue dealt with in this Recommendation 
is now being litigated. It would be improper and 
unfair to all parties to comment upon, attempt 
to change or alter the very words now being 
tested and interpreted by the courts. 


Larry Grossman, Mie. Pr. 
Sot. Andrew! St. Patrick 
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INTRODUCTION 


On iuesday jeu tbe, 2907 tom motion. by Mr. Welch, 


seconded by Mr. Davis, it was ordered, 


"That, a Select Committee of this House be appointed 
to continue to review from time to time the reports 
of the Ombudsman as they become available, and, 

as the Committee deems necessary, pursuant to 
section 16(1) of The Ombudsman Act, 1975, formulate 
from time to time general rules for the guidance 

of the Ombudsman in the exercise of his functions 
muncgenhherOmbudsman Act), to,report thereon to the 
Legislature and to make such recommendations as 


the Committee deems appropriate. 


And that the Select Committee have authority to 
Sit during recesses and the interval between 
Sessions and have power to employ such staff as 
it deems necessary and to call for persons, 
papers and things and to examine witnesses under 
oath, and the Assembly doth command and compel 
the attendance before the said Select Committee 
Of such persons end the production of such papers 
and things as the Committee may deem necessary 
for any of its proceedings and deliberations for 
which the Honourable the Speaker may issue his 


Warrant«Or.warranis..| 


On the 20th of July, 1977, the Ombudsman presented 


his second Bweporr (July 1976 — March 1977) to the Speaker of 


(IT) 


the Legislative Assembly. 


The Committee, on that same day, held its first 
organizational meeting. At that time it re-appointed as its 
counsel, Mr. John P. Bell or the law cirm chioley, kicnicon es 
McCutcheon. Thereafter the Committee held two other 
erganizational meetings on Uuly 27, 1977 and August 3, 1977 
wherein the scope of its inquiry was defined with respect to 
issues raised in the Ombudsman's Second Report and any other 
issues which the Committee considered necessary. Thereafter the 
Committee met for 20 sessions commencing on August 3, 1977 and 


ending on Uctober 197 1077. 


The Committee lost the services of one of its most 
valuable members in August when James A. Renwick, Q.C. suffered a 
heart. attack. Patrick D. Lawlor, O.C. was named to the Conmitced 
to £111 the vacancy left originally as a result OfeMr. enw cmes 


state of health. 


At page 5 of its Second Report to the Legislative Asser! 
this Committee, referring to the Ombudsman's First Annual Report 


stated: 


"That the Ombudsman and his staff were able to 
accomplish all that is referenced in the Report 
is a testimony ‘to. the, effort, dedication and 
enthusiasm of the Ombudsman and each and every 
member of his staff. In a relatively short 
period of time the Ombudsman has created and 


Oversees an operation preforming Ombudsman 


WELT) 


functions unequalled in substance and in 
volume in the world. The effect of the 
presence of this office has already had a 
Significant influence on government, members 
of the Legislative Assembly, and the people 


ofuthewProvince, Of Ontario. 


The Committee wishes at this time to affirm 
LUSe soup oUt Fol tie, CONCeOLt OF the Or ihice of 
the Ombudsman in Ontario. The Committee 
Precouni izes: tie Sileniticant contribution that 
the Ombudsman has and will continue to make 

by serving the people of Ontario in matters 
where they consider themselves to be adversely 
affected by government or its agencies. The 
comments and observations of the Committee in 
this Report are intended to assist the Ombudsman 
in the performance of his functions in the 
future so that cditficulties and obstacles 
encountered by him during the existing 
evolutionary phase of his office, may be 
avoided, and that the process of his office 
and the functions which he must perform 


Well not be delayed or frustrated”: 


The Committee is of the opinion that these comments 
are again applicable ‘to’ the Ombudsman’ and his staff. The Committee 
wishes to assure the Ombudsman and the members of the Legislative 


Assembly that the comments, observations and recommendations made 


by it in this Third Report are intended to assist the Ombudsman 
and his staff to continue to develop and to improve the performance 


of Ombudsman's functions, required under The Ombudsman Act, 1975. 


The foregoing Third Report deals with matters which 
the Committee has considered and reviewed during the sessions 
Since July 20, 1977. The Report also contains such recommendations 
as the Committee has deemed appropriate in the circumstances. For 
convenience, the recommendations are numbered where they appear 
in the text of the Report and are summarized in Schedule "A" which 


forms ‘pant sof chiss Menor, 


Pan UL 


SEGOND | REPORT WOE THE hSELECT 
COMMITTEE ON THE OMBUDSMAN 


On the 28th of March, 1977, the Chairman of the Select 
Committee on the Ombudsman tabled its Second Report with the 
Speaker of the Legislative Assembly. When the 30th Legislature 
was dissolved, this Second Report was scheduled on the Order 


Paper for debate but had not yet been debated. 


The Committee's Second Report contains a total of 
thirty (30) recommendations some of which called for certain 
action and response from the Ombudsman and his office and/or a 
particular governmental organization. Those recommendations 
were reviewed and considered by this Committee during its sessions 
referenced by this Report. They are identified under the 
appropriate sections of the remainder of this Report with the 
responses of the Ombudsman and/or governmental organization and 
for convenience to the members, they are summarized in Schedule 


ee which 1S part. of this Report. 


There are remaining some Parts of the Committee's 
Second Report, including recommendations, which have not been 
considered again by it, or which in any event, the Committee 
considers significant enough to warrant debate in the House. 


Piece farts are: Part 1, Part [V, Part Vv, Part Vi, and Part Vil. 


It iS apparent to this Committee that hereafter its 
Reports to the Legislature must be studied and debated by it 


with reference to its preceding reports and to the Reports of 


the Ombudsman referenced thereby. This is due to the fact that 

a continuing and meaningful dialogue has emerged between the 
Committee and the Office of the Ombudsman respecting the operation 
development, and improvement of his office. A similar type of 
dialogue has also emerged between the Committee and various 
governmental organizations respecting their relationship with 

the Office of the Ombudsman. This dialogue as time progresses, 
may very well cover the span of three (3) Select Committee 

Reports and three (3) or more Ombudsman Reports on one subject. 
General rules for the guidance of the Ombudsman is but one 


example Ofssuchira subyecn. 


The Committee therefore perceives that the Third Report 
of the Select Committee on the Ombudsman and all succeeding reports 
made by it will essentially perform two functions for ait members. 
It will inform the members of its findings with appropriate 
recommendations on isolated non-recurring issues found within a 
report of the Ombudsman and secondly, it will inform the members, 
with all appropriate recommendations, on issues which for various 
reasons, require continuing review by the Committee in accordance 


WiihwLis order. @6 reterence. 


PART oi 


SECOND REPORT OF THE OMBUDSMAN 
DUI oe a MARCH Lo 7 7 


The: Committee: consrdexred stheOmbudsman’ss “Second 


Report, under three basic general categories: 


(A) Specific recommendations and observations made 
by the Ombudsman respecting one and/or a group of 
governmental organizations wherein recurring matters 


of concern were perceived by him; 


(B) Specific case summaries found in the Second 
Report wherein the Committee considered that 

certain issues raised by the particular complaint 
summary required a more detailed review. This category 
Tietded,, Lor Lhe ry1rst™-time, rour (4) separate 
recommendations made by the Ombudsman pursuant to 
Section 22 of The Ombudsman Act which were denied 

by the particular governmental organization. These 
four (4) cases are discussed in a special section 


later in this. Parts 


iC) Matters pertaining to the general operation of the 
Office of the Ombudsman which included a review by the 
Committee of the procedures and policies adopted by him 
and his office, to carry out the Ombudsman's various 
functions under The Ombudsman Act, within the period 
referenced by his Second Report. The Committee also 


reviewed under this category certain observations and 


recommendations made by the Ombudsman respecting the 
present status of the organization and operation of 


ALS Offtce. 


(A) NORTH PICKERING PROJECT INQUIRIES 


In Part I (pages 1-4) of the Committee's Second Report 
it expressed concern over the delay in the proceedings of the 
Commission of Inquiry appointed under Order-In-Council 2959/76, 
as amended from time to time, and concern over the fact that 
the said Order-In-Council may be capable of an interpretation 
which could limit or restrict a full and exhaustive investigation 
of all relevant issues as contemplated by the agreement entered 
into between the Ombudsman and the Minister of Housing on October 
1, 1976 and all those who were either privy to it, endorsed 
Or concurred in it (see Schedule "B" Second Report of Select 
Committee, pages 64-66). Accordingly, as its first recommendation 


in its Second Report, the Committee stated that: 


"The Order-In-Council again be amended to 
remove any ambiguity as to the meaning of 
‘adversarial nature' and so as to give 

effect to the agreement reached on October 

1, 1976 as intended by this Select Committee, 
by removing the sentence 'all matters 

referred. to this. Commission shall be heard.and 
determined in proceedings of an adversarial 
nat wrest romsOrder=Ip-Councid ,.0€ 295977672 


(Larrys Gressman,.M.P.,P....dissenting). 


In his Second Report, the Ombudsman summarized certain 
events which Nave transpired From July, 1976 to“June, 19772 This 
Summary describes certain developments in the North Pickering 
case and more particularly describes developments with respect 
to those issues which the agreement of October 1, 1976 intended 
to be considered by the Commission of Inguiry. These developments, 
as perceived and reported by the Ombudsman are said by him to be 
cause for great alarm. The Committee understands them to be in 


the following categories: 


(a) The original appointment of the members of the 
Royal Commission by Order-In-Council 2959/76 in 
October 1976 by the government without consultation 
with the Ombudsman; (see Second Report of Select 


Committee pages 64-70) 


(b) Certain rulings made by the Royal Commission 
touching the procedure and substance of the inguiry 
which resulted in a stated case by the Commission 
tOvtne Divisional Court of the Supreme Court of 
Ontario and a subsequent appeal from the decision 
Cf evar court to tae Court of Appeal of Ontario, by 


counsel for the five (5) land acquisition agents; 


(c) The resaqnation on April 15, 1977 of’ one’ of the 
Commissioners for reasons apparently due to his 
fundamental disagreement with the manner in which the 
majority of the Commissioners were interpreting and 
carrying out their responsibilities as contemplated 


by the Order-—in-Council ; 


(d) Withdrawal by the former landowners referenced 
by Order-In-Council 2959/76 and their counsel from 
any voluntary participation in the Royal Commission 


proceedings; 


(e) The intention by the Royal Commission to resume 
its hearings in August 1977 regardless of the extent, 
if any, of the participation of the. said former 


landowners and their counsel; 


CE) The absence of any meaningful progress of the 


Commission proceedings since October 1976. 


On June 16, 1977 the Ombudsman received a letter from 
counsel to the said former landowners expressing his clients' 
concern about the nature and substance of the Royal Commission 
proceedings. That letter contained a request of the Ombudsman, 
by counsel on behalf of his clients, that the Ombudsman exercise 
his powers pursuant to the provisions of The Cmbudsman Act and 
cause an investigation, or a further re-investigation, to be made 
of the complaints and claims of those landowners. In other words, 
the Ombudsman was asked to commence his own investigation or 
re-investigation at the same time as and without regard to the 


Royal Commission proceedings. 


On June 27, 1977 the Ombudsman wrote to the Honourable 
John Rhodes, Minister of Housing, reporting on the landowners' 
request, and seeking the Minister's views on the question of the 
Ombudsman's jurisdiction to accede thereto. As of the date when 
the Ombudsman tabled his Report with the Speaker of the House a 


response to that letter had not been received from the Minister. 


In summary, the Ombudsman states at page 94 of his 


Second Report: 


"It is my view that the Commission as it is 
presently constituted should be disbanded 
forthwith and a workable alternative remedy 
Should be arrived at by the Minister of 
Housing and me, so as to enable justice to 
be done to those who are established to 
have suffered hardship as a result of the 


land acquisition procedure in North Pickering. 


Simple justice demands that this action be 


taken forthwith". 


The Minister of Housing and his counsel, Mr. Robert 
Pemetrong, counsel” for the said property “owners; Mr. Tan. ‘J. 
Steep, bou aa ncdio COUunSse! Tor the rive land’ acquisition,agents, 
Mr. John Sopinka, Q.C., appeared before the Committee at its 
request, to comment on those matters raised by the Ombudsman in 
erevseéond Report, and in his letter to the Minister of Housing 


dated June 27, 1977. 


The Minister of Housing rejected the Ombudsman's 
conclusions referable to the delay experienced by the Commission 
of Inquiry since October 1976. He further rejected the Ombudsman's 
recommendation that the Commission be disbanded on the grounds 
that it would be a complete repudiation of the agreement which he 
negotiated and settled with the Ombudsman on October 1, 1976 and 


on the grounds that: 


"To disband the Commission at the urging of the 
Ombudsman for reasons of delay chiefly caused 
by his appointees would be grossly unfair to 
Mr. weOpinka s clients, the Minastry.or Housing, 
the public and perhaps most of all Messrs. 
Donnelly, Grant and Marriott who have not been 


really given a chance to perform their function. 


Indeed if the Commission were to be disbanded 
without unanimous agreement among all parties, 
we would be back in the position we were in 


about one year ago". 


The Minister of Housing also rejected the request of the 
former property owners of the Ombudsman to cause hisS own investigation 


to be made. 


Counsel for the five (5) land acquisition agents rejected 
the Ombudsman's recommendation on the ground that the Government 
of Ontario” lacked the authorrty under The Fupric inguriies sce Oo. 
under any other common or statutory law to disband any Royal 
Commission. In any event, he indicated that disbanding the 
Commission would be a breach of the agreement of October 1, 1976 


which he concurred in on behalf of his clients. 


He advised the Committee that having regard to the 
decision of the Court of Appeal from the decision of the 
DivisStonal” Court Or “the Supreme Cource Of Ontario, he dia nov 
foresee the Commission experiencing any difficulty in the inter- 
pretation of the phrase "adversarial in nature" which is the 


subject matter of the first recommendation in the Second Report 


of this Committee. He anticipates that all relevant evidence 
would not be received in respect to the issues to be investigated 
by the Commission without restriction by the ordinary rules of 
evidence in civil proceedings. The Committee understands that 


the Minister of Housing as well shares these opinions. 


Counsel for the former landowners, on behalf of his 
clients, supported the Ombudsman's conclusions and recommendations. 
In his opinion the Commission as presently constituted, is inflexible, 
legalistic and narrow in its approach to the matters that were 
intended to be considered. He indicated, in his opinion, that 
the Commission of Inquiry is restricted by the present Order-In- 
Council and/or by its own manner of interpretation of that Order- 


EpSCouncpl. 


At the suggestion of Mr. Renwick, counsel for the 
Minister of Housing, counsel for the former landowners and counsel 
for the five land acquisition agents agreed to a meeting to discuss 
a resolution of some of the outstanding issues which seem to be 
preventing the Commission from carrying out its function and to 
prepare a memorandum of understanding as to the intention of the 
agreement dated October 1, 1976 which memorandum could be submitted 


Eoutine, Commission of Inquiry for its assistance. 


The three counsels and the Minister of Housing returned 
to the Committee on August 11, 1977 to inform it that no matters 
in issue had been resolved. At the same time they re-affirmed 
their respective positions respecting the Commission of Inquirv 


and the Ombudsman's comments. 


However, the Minister of Housing and the Ombudsman 
agreed to meet subsequently to discuss whether or not any matters 
of disagreement were capable of being resolved by them for the 
purpose of assisting the Commission, as presently constituted, 
to carry out its intended functions and responsibilities. The 
Minister and the Ombudsman were advised that if any matters of 
disagreement were resolved by them or if they agree to cause some- 
thing to be presented to the Committee for its assistance, they 
should so report to this Committee. The Committee understands 
that since August..ll;l977 -and prior to Novemberts 7.1977 -counsel 
representing the Ministry of Housing invited the Commission to 
appoint its own counsel. The Committee has received no further 
information respecting the results of any meetings which have been 


held. 


The Commission's hearings resumed November 7th, 8th and 
10th, 1977. During those days evidence was received only with 
respect to the allegations of misconduct of the five land 
acquisition agents and only from the five agents. They were 
questioned by their counsel and some or all of the Commissioners. 
They were not examined by counsel representing the Ministry of 


Housing. 


On November 10, 1977, the Commission heard submissions 
of counsel appearing respecting the issues relevant to the 
evidence the Commission has received. The Committee understands 
that on November 10th the Commission adjourned and is now 
preparing its report. It is unlikely that the Commission will be 


resumed. 


The Commission of Inquiry did not on its own initiative 
take any steps to call evidence with respect to the issues relevant 
to the complaints of the former landowners as contained in the 
said Order-In-Council which issues include but are not limited 


to ithe following: 


(i) All circumstances of each particular case; 


(23) Misleading statements made by representatives 
of the Ministry of Housing to the said former 


landowners; 


(3) Inadequate appraisals prepared by or on 


behalf of the Ministry of Housing; 


(4) Misunderstandings based upon reasonable 
grounds in the circumstances of the 


Darticular case, 


Nor did the Commission on its own initiative take any steps to 
call evidence with respect to the issues relevant to the property 


acquisition agents other than that which is referred to above. 


In the Committee's opinion, the Commission cannot 
submit a substantive report on all of the issues contained in 
and referenced by the said Order-In-Council, the agreement dated 
October 1, 1976 and by all parties who were either privy to, 
endorsed or concurred in that agreement. Any report submitted by 
the Commission will be of little or no assistance to the Government 
or the Legislature for any purpose related to the matters affecting 


the former landowners and the property acquisition agents. Such 


a report would also be capable of attack by persons affected of the 
type and substance as launched by counsel on behalf of the five 
land acquisition agents in respect of the Ombudsman's "North 
Pickering" Report; that is, an action commenced in the Divisional 
Court of the Supreme Court of Ontario for a declaration that the 
Commissions report asinullsand void sand toftno “legal “torce wand 
effect. There has not been an inquiry as intended or expected 


by all those involved, of the relevant issues. 


The Committee is of the opinion that all those who were 
either privy to, endorsed or concurred with the agreement dated 
October 1, 1976 have a duty to themselves, the Government, the 
Legislature and the people of the Province of Ontario to see that 
the issues contained in and referenced by the said Order-In-Council 
and as contained in the agreement dated October 1, 1976 are fully 
examined and thoroughly reported upon. If the Commission of 
Inquiry, as presently constituted, has terminated its proceedings 
thus falling short of its purpose as intended by all those involved, 
and as they have publicly confirmed from time to time, then a new 
Commission or other forum should be appointed forthwith with 
powers and responsibilities expressed in unambiguous language. 

The Order-In-Council, to avoid any further misunderstanding, any 
further delay, any further involvement by the courts, and any loss 
of public confidence, should have annexed thereto the agreement 
dated October 1, 1976 and the transcript of this Committee's 


proceedings dated October 1, 1976. 


Accordingly, this Committee recommends that the 


Government cause the Commission's report to be submitted forthwith 


and that immediately thereafter a Commission of Inquiry or other 
suitable forum be appointed with terms of reference identical 

to the agreement between the Minister of Housing and the Ombudsman 
dated October 1, 1976, such Order-In-Council to append as schedules 
thereto the said agreement and the transcript of the Select 
Committee's proceedings dated October 1, 1976. Further the 
Order-In-Council to provide that the Commission or forum actively 
inquire into the issues relevant to the former landowners and 

the property acquisition agents, that the Commission or forum 
retain its own counsel to assist it in the investigation, 
preparation and presentation to it of all relevant evidence. 

With respect to the phrase "adversarial nature", it should be 
Given sthe sidentical context, in the Order-In-Council as it is 

given in the agreement of October 1, 1976 as interpreted by the 


Court of Appeal in its judgment released April l, Log 2a 


This recommendation would not be necessary nor would a 
delay of some 16 months have ensued had the Ombudsman's original 
report on "North Pickering" been capable of withstanding an action 
Bene, DupLeMme Counts Of Ontario and -:he criticisms, of .t by. those 
errected therepy a) he. Minteter of Housing, would, in all probability, 
have had no alternative but to accept the Ombudsman's opinions and 
recommendations if they had been supported in every respect by the 
Ombudsman's investigation. It is regrettable that an investigation 
of this magnitude was undertaken by the Ombudsman's office during 
the period of its creation, by persons with no previous experience 
and no knowledge and understanding of the functions of the Ombudsman 


and the procedures required thereby. 


Rather, this recommendation is made to assist the 
Government and the Legislature to resolve, and perhaps rectify 
once and for all, those matters wherein the conduct of the public 
business may have caused unnecessary and unwarranted losses to 
certain citizens "or the Province ob Ontario a" 1o 'dotless would 


be impractical. To do-nothing would be irresponsible. 


(B) EXPANSION OF OMBUDSMAN'S JURISDICTION 


In his Second Report the Ombudsman recommended that 
his jurisdiction be expanded to cover complaints respecting local 
or municipal governments. The organizations included by the 
Ombudsman in this recommendation are municipal police forces, 
private hospitals, universities, Children's Aid Societies, and 


Boards of Education. 


Approximately eleven per cent (11%) of the total 
conplaants. *closed’-by -the: Ombudsman"s Giftice taston Maren. 3.7 oe? 
were within this category. That notwithstanding, the Ombudsman 
does not foresee any appreciable increase in the size of his 


operation if jurisdiction in this area was expanded. 


The Committee recognizes this recommendation as having 
implications respecting the concept of Ombudsman in the Province 
of Ontario. It is of the opinion, 1f the Ombudsman Ss jurisdiction 
were expanded in this area, a profound effect on the Ombudsman's 
office as presently constituted would result. For example, in 
the Committee's opinion the present workload, backlog of cases, 


fiscal requirements and staff size of the office all would at 


least increase by approximately one-third. This is confirmed 
further when it is recognized that the Ombudsman's office in 


Ontario assumes an active role in its receipt of complaints. 


Accordingly, the Committee defers any formal comments 
and recommendations to the Legislature on this matter until such 
times as studies are completed by others referable to the operation 
and organization of the Ombudsman's office and until the Committee 
has had an opportunity of studying in person, other jurisdictions, 
who have had, for a number of years, the experience of processing 


complaints in this category. 


(C) DECISIONS OF GOVERNMENTAL ORGANIZATIONS 


The Ombudsman in his Second Report recommended that 
the government, perhaps in consultation with his staff, undertake 
a study to ascertain the identity of decisions of governmental 
Organizations which can be "appealed" with a view to ensuring that 
sufficient and understandable directions are given to the person 
affected by the decision concerning rights of appeal. In addition, 
the Ombudsman recommended that once this study is undertaken 
the government introduce legislation requiring governmental 
Organizations making appealable decisions to clearly inform 
Citizens of appeal rights. In the Committee's opinion, these 
recommendations require more clarification as to the definition 
of an appealable decision and as to whether or not decisions 
of governmental organizations governed by The Statutory Powers 


Procedure Act were to be included therein. 


The Ombudsman's office has agreed to define more 
precisely these recommendations and to provide as many examples 
as possible of governmental organizations within this category 
from the experience of the office to date. The Deputy Attorney 
General agreed that such a study would be worthwhile and further 
agreed to meet with representatives of the Ombudsman's office 


when the additional information has been prepared. 


The Committee is of the opinion that a recommendation 
to the substance of this subject is premature without the benefit 
of the further material from the Ombudsman's office and the 
Attorney General's comments in respect thereto. The Committee 
does, however, recommend that the Ombudsman and his office 
complete the matters outstanding with respect to this recommendation 
as quickly as possible and thereafter conduct meetings with the 


Ministry of the Attorney Generar. #2) 


(D) CORRECTIONAL SERVICES REPORT 


This Report was completed by the Ombudsman's office in 
draft form in May, 1977 and then delivered to the Deputy Minister 
of Correctional Services. It was the Ombudsman's intention in 
delivering this draft report to the Deputy Minister, to allow 
the Ministry in its discretion, to specify those parts of the 
report which it perceives as possibly having an adverse effect 
on the Ministry or Ministry personnel in respect of which it 
wishes an opportunity to make representations. It was expected 
that the report was to be returned to the Ombudsman with the 


Ministry's comments and that thereafter it would be finalized 


and presented to the Minister of Correctional Services and other 


appropriate officials. 


On October 13, 1977 the Ombudsman when he appeared 
betore, che~Committee,intormed it.that on,.that day. five (5)..letters 
pursuant to Section 19(3) of The Ombudsman Act were mailed or 
delivered to five ex-superintendents and that a similar letter was 
to be sent to the Deputy Minister and the.Minister..,The Committee 
is unsure whether the letters and procedure pursuant to Section 
19(3) as referenced by the Ombudsman on October 13, 1977 are the 
Same’ as that referenced by him at page 21 of his Second Report. 

In any event, the Committee is uncertain as to the basis of the 
Ombudsman's proceedings herein by providing a Ministry with a 

drvatt copy of a report thereby requiring it to decide which parts 
Might have an adverse effect on the Ministry or Ministry repvre- 
sentatives. This might be interpreted as an abrogation of the 
Ombudsman's duties pursuant to Section 19(3). The Committee, 
however, does not feel it is appropriate to make any further comment 
at this time until the "process" involving” this Correctional 


Services Report has been completed. 


The Ombudsman informed the Committee that he expects 
the Correctional Services Report to be completed by his office 
and sent to the Minister pursuant to Section 22 of The Ombudsman 
Act, by mid-November. At that time, he intends to give the 
Minister as long as he considers necessary to respond to the 
Report. Accordingly, the Ombudsman was unable to advise the 


Committee whether or when the Report would be tabled by him in 


the Legislature pursuant to the procedure provided by Section 


zels) Ox the ACT, 


The Committee understands that the Minister of 
Correctional Services intends to make the report public on his 
own. In that event, the Ombudsman would then table the report 
in the Legislature and it would thereafter be reviewed and 


considered by the Committee. 


The Committee considers the Correctional Services Report 
to be of great importance not only respecting issues affecting 
that particular Ministry but affecting the concept and operation 
of Ombudsman functions as contemplated by The Ombudsman Act, 1975. 
Accordingly, the Committee recommends that the Minister of 
Correctional Services make that report public as soon as it is 
received in final form in order that it might be reviewed and 


subsequently reported upon to the House by eel 


(E) BOARD OF INTERNAL ECONOMY 


Part, VIIL, of, the, Commrttees"s’ Second “Revert “(lage 35),, 
reviews three (3) areas refereed to it for review by the Board of 
Internal Economy. These areas concerning the organization and 
operation of the Ombudsman's office are three (3) of the five (5) 
which Hickling-Johnston Limited, management consultants, recommended 
to the Ombudsman as requiring substantial adjustment (see 
Schedule "F", Second Report of the Select Committee pages 89-94). 
The Ombudsman has accepted the advice received from the Hickling- 


Johnston firm and in his Second Report comments that his office 


entering its third year of operations "Should be subjected to 
objective scrutiny by a professional consultant group". The 
Ombudsman has apparently reached this conclusion "in light of my 
concern that despite the ever increasing demands made on the 

office by the public, it is necessary to restrain our expenditures, 
especially in the area of full-time staff complement, and it was 
therefore imperative that our internal procedures ensure that the 


most efficient complaint handling methods were being used". 


The Ombudsman requested of the Board of Internal Economy 
on March 8, 1977 sufficient funds to conduct the recommended 
Management study of the three (3) areas referenced plus two others 
in the amount of $75,000.00, such amount having been guoted to 
him by the Hickling-Johnston firm. The other two areas previously 
referenced have now been resolved by other means. The Committee 
understands the Board of Internal Economy to have deferred approval 
of any funds for a management study of the three remaining areas 


pending a review by the Select Committee of the overall question. 


The Committee heard from representatives of the Hickling- 
Johnston firm as well as from the Ombudsman and his staff respecting 
the need for and general purpose of such a study. The Committee 
is of the opinion that the Ombudsman requires immediate professional 
assistance in the three areas referenced by the Board of Internal 
Economy. It is also of the opinion that there are other areas 
outside the three referenced, relating to the organization and 
Operation of the Ombudsman's office requiring substantial 


"adjustment" and improvement. To permit the Ombudsman's office 


to proceed any longer without such professional assistance would 
only, in the Committee's opinion, lead to a compounding of the 
problems presently in existence within the office. This would 
also profoundly affect the office's ability to serve the people 


of Ontario as intended by The Ombudsman Act, 1975. 


The Ombudsman's office, pursuant to a direction by the 
Committee and in accordance with the recuired procedures of the 
Manual of Administration of the Government of Ontario, prepared 
a Feasibility Study For Management Consulting Services which was 
tabled with the Committee on October 12, 1977 and which is 
attached to this Report as Schedule "C". This study is an 
articulation by the Ombudsman's office of the problems presently 
experienced by the Ombudsman and his office, and the areas to 
which he and his staff believe the Management Consulting Service 


should direct itself and provide assistance. 


The Committee has given the Ombudsman an expression 
of its opinion that a management study is necessary for his office 
and has urged him to follow the complete and proper tendering 
procedures as required by the said Manual of Administration 


attached to this Report as Schedule "D". 


The Committee is mindful that assistance to the 
Ombudsman of this nature is required in part, because of the 
Original policy of expansion within the Ombudsman's office, and 
in part because of the time spent by the office on all matters 
coming thereto, regardless of the Ombudsman's jurisdiction. A 


policy designed to establish an Ombudsman operation unequaled in 


the world in the span of 18 months or less, of necessity creates 
major unforeseen difficulties both in the interpretation of the 
Ombudsman's functions within the Ontario Act and in the imple- 


mentation of that function by persons with no previous experience. 


The Committee commends such a study to the extent that 
it will assist the Ombudsman, and his office, to improve the 
implementation of various functions. However, it does not intend 
that such a study should serve to either interpret the functions 
of the Ombudsman or alter them in any way. Those are areas 


reserved for the Ombudsman, this Committee and the Legislature. 


Accordingly, the Committee recommends that an amount 
be received and approved, as part of the Ombudsman's estimates, 
required to fund a complete management study for the Office of the 
Ombudsman by a firm or individual chosen by the Ombudsman in 
accordance with the required proposal and tendering procedures 


(4) Ite@is understood that. this 


of the Manual of Administration. 
recommendation is conditional upon the Board of Internal Economy's 
Satisfaction that the required tendering procedure has been fully 
and fairly completed and that equal opportunity and treatment 


has been accorded to all those who did or might have tendered this 


project. 


In the Committee's opinion the management consulting 
profession does not have an adequate knowledge or understanding 
of the concept of the Ombudsman in Ontario and his relationship 
to this Committee and to the Legislature. Such knowledge and 
understanding is critical before a thorough and useful management 


consulting service can be provided to the Ombudsman. 


It is further recommended that the Ombudsman in choosing 
the management consultant best suited to perform the service 
intended, secure as a term of retainer, that the consulting firm 
upon completion of the study and service, furnish him with a 
"report" which will summarize the format of the study, the findings 
of the study, the recommendations, suggestions, clarifications, 
improvements and matters initiated within the study and presented 
to the Ombudsman's office; together with a summary of those 
recommendations, suggestions, clarifications, improvements and 
matters initiated by it which have been implemented by the 
Ombudsman; together with a summary of those recommendations which 
have not been implemented with reasons, if known to the management 


(5) It is also recommended that the Ombudsman table 


consultant. 
such report with the Committee forthwith upon receipt by the 
Ombudsman so that the Committee can continue its review and 
consideration of matters relating to the organization and 


(6) 


operation Of Mis oLtice: 


(F) STATISTICAL ANALYSIS 


The Committee reviewed with the appropriate represen- 
tatives of the Ombudsman's office, Chapter 3 of the Ombudsman's 
Second Report being a comprehensive statistical summary of the 
performance of the office for the period referenced therein. The 
Committee perceived a number of trends referable to the office's 
ability to process the existing large volume of complaints. For 
example, the average duration that a file remains open within the 


Ombudsman's office has increased by twelve (12) days from the last 


reporting period. The period of time required to process a non- 
wUSESdLctonaL“comp Main Valiastirisen “from thirty-four (34) to iatty- 
seven (57) days. Complaints received which were only summarized 
within a file or wherein an explanation was given to the complainant 
Srants or) her! circumstances, Mtook’ up! to eighty-six’ (86)o-days- to 


ciose. 


It iS apparent to the Committee that the problems 
disclosed by this statistical analysis are part and parcel of 
the overall problems experienced by the Ombudsman's office for 
which he has requested expert assistance. The Committee, however, 
wishes to inform the Ombudsman that it is greatly concerned as 
to the trends evidenced by the statistical analysis. Accordingly, 
this Committee recommends that the Ombudsman specifically address 
the management consultant whom he may ultimately retain to these 
trends for specific attention and treatment as part of the 


(7) 


Management consulting process. 


The Committee wishes to assure the members of the 
Legislature that if as and when the report and results of the 
management study on the Ombudsman's office are delivered to it, 


it intends to review these matters once again and report thereon. 


(G) OMBUDSMAN'S RESPONSE TO VARIOUS RECOMMENDATIONS 
MADE BY THE SELECT COMMITTEE IN ITS SECOND REPORT 
In its Second Report, the Committee addressed a number 
of recommendations to the Ombudsman alone or in concert with one 
or more governmental organizations. In some cases these 


recommendations dealt with the working relationship between the 


Ombudsman's office and the governmental organization or to issues 
arising out of a specific complaint against the particular govern- 
mental organization and reported upon by the Ombudsman. In other 
cases the recommendations were addressed to the Ombudsman and his 


staff, neferable,.to thepoperati on, androrganimatronrorty has! officer 


The Ombudsman, both in his Second Report and before 
the Committee personally has made very positive and relatively 
immediate responses to a number of these recommendations. The 
Committee wishes to commend the Ombudsman and his staff for the 
manner in which they have responded. The Committee perceives this 
process of recommendation and response as the beginning of a 
continuing dialogue between it and the Ombudsman respecting many 


aspects) of, the» organiizationyandioperation whphirsi ort icey which) arc 


of mutualseconcern? 


The following are the recommendations made by the Select 
Committee in its Second Report, with page references, to which the 
Ombudsman has specifically responded together with comments and 
recommendations which the Committee at this time considers 


appropriate: 


+ 7 "The Ombudsman and the appropriate Workmen's 
Compensation Board Commissioners immediately 
commence discussions for the purpose of arriving 
at a mutually satisfactory working relationship". 


(page 12) 


The Ombudsman reports that two meetings were held with represen- 


tatives of the Workmen's Compensation Board to discuss this matter, 


the result of which, procedures relative to the working relation- 
ship were clarified and agreement was reached on all outstanding 
issues. The Ombudsman perceives a continuing improvement in the 
working relationship between his office and the Workmen's 
Compensation Board and expresses hope that any future difficulties 


will be dealt with through discussions with Board representatives. 


The Committee wishes to commend both the Ombudsman's 
office and the representatives of the Workmen's Compensation Board 
Por effecting resolution Of certain difficulties which existed 


and which hampered their working relationship. 


The Committee considers the Ombudsman's response to 
Recommendation #7 to be a full response as well to Recommendations 


#8 and #9 of its Second Report. This was confirmed to the 


Committee by representatives of the Workmen's Compensation Board. 


Recommendations #8 and #9 being as follows: 


#8 "The Ombudsman report in his next report to the 
Committee the status of the working relationship 
with the Workmen's Compensation Board and any 
improvements his office has noted with respect 
to its ability to, process Workmen's Compensation 


Board complaints". (page 13) 


#9 "The Workmen's Compensation Board make available 
to the Ombudsman's office all appropriate 
Commissioners, Appeals Administrators and 


operating staff for the purpose of providing 


information relating to any matter that is being 


investigated by the Ombudsman". (page 14) 


Recommendations contained in the Committee's Second 
Report to which the Ombudsman has responded both positively, 


favourably and completely are: 


#14 "The Ministry of Correctional, Services be required 
to inform all anmates, in, provincial Correctional) 
Institutions, of sthe. expansion, of OHlLPe coverage 
available to inmates, by means additional to its 


information booklet". (page 25) 


#17 "The Ombudsman address himself to the question of 
further legislative amendment to provide for a 
privilege against censorship etc. for inmates 
incarcerated ih provincial institutions who so 
wish to communicate with The Correctional 
Investigator responsible for investigating 
complaints emanating from federal penal institu- 
tions in his next report and formulate whatever 


recommendation he deems to be appropriate". (page 27) 


#27 "The Ombudsman be required to adopt the Manual 
of Administration as the manual of his office". 


(page 45) 


#28 "The Ombudsman's office use the purchasing 


facilities of the Ministry of Transportation 


and Communications for the purchase of any 
additional or replacement automobiles required 


by hi sJorrice!.. (page 46) 


Recommendations contained in the Committee's Second 


Report to which the Ombudsman has not fully responded or which 


the Committee believes are best reserved for a more detailed 


review until the management study has been completed and reported 


upon to the Committee are: 


#21 


#22 


"The Ombudsman consider the Committee's 
observations concerning the Directorates with- 
in his office that perform, in any respects, 
independently of the other Directorates and 
concerning the backlog of cases which exist 
within his office with a view to ensuring 

that his entire staff be available for front- 
line duty to every complainant regardless of 
Special category or status to ensure that all 
complaints can be brought to their appropriate 
conclusion within the shortest period of 


time™. (page 34) 


"The Ombudsman consider its comments concerning 
a duplication of services within his office with 
a view to determining whether changes might be 
appropriate to expedite the process of dealing 
with complaints especially non-jurisdictional 


complaints". (page 34) 


#24 "The Ombudsman consider the Committee's 
observations on personal contact with com- 
 olainants with a view to improving firstly, 
the number of personal contacts made with 
complainants and secondly, adopting a 
procedure within his office to keep com- 
plainants informed, on a regular basis, as 


to the status of their complaint". (page 39) 


Recommendation #23 of the Select Committee's Second 


Report states that: 


"The Ombudsman give his policy relating to the 
amount of time spent by his office on non- 
jurisdictional matters all appropriate 
consideration and address himself to the question 
of whether complaints within his jurisdiction 

are being delayed as a result of this policy 


in his next semi-annual or annual report". 


The Ombudsman advised the Committee that this policy has not 
changed since the First Annual Report. As the statistical 
analysis of Chapter 3 demonstrates, over fifty per cent (50%) of 
the total complaints received by the Ombudsman's office involve 
these types of complaints and the time spent has enlarged from 
thirty-four (34) to fifty-seven (57) days per file. The Committee 
is of the opinion that the time has now come to scrutinize most 
carefully thispolicywithea wlewhtevgabridging the, hattre and 


extent of the time spent on these various non-jurisdictional cases. 


To continue this policy will only cause further unnecessary delay 
to the large backlog of jurisdictional cases within the Ombudsman's 
office. Accordingly, the Committee recommends that the Ombudsman 
forthwith amend this policy so as to reduce the time his staff 


(8) 


spends on this type of complaint. 


While the Ombudsman did not specifically respond to: 


#25 "The Ombudsman consider the necessity of 
reporting to governmental organizations 
Opinions in the strict wording’ of Section 
22(3) to alleviate any possible doubt or 
challenge as to the Ombudsman's authority 


for making recommendations". 


- and - 


#26 "(a) The Ombudsman Act, 1975 be amended to 
as to specifically require the Ombudsman 
to give notice to all persons who may 


be adversely affected by any report and, 


(b) in the interim the Ombudsman follow 
this practice of liberal or wide 
interpretation of the notice require- 


ment of Section 19/43)". 


the Committee perceived a greater awareness of the Ombudsman and 
his staff of their responsibilities to adhere scrupulously to the 


provisions of those two sections. The Committee will have further 


comment respecting the substance of these two recommendations in 
the*'‘part of this’ Report concerning the*operation® of@thes Office. of 


the Ombudsman. 


(H) BLUEPRINT 


In his First Report, the Ombudsman informed the 
Legislature that this document which he intends will form the 
basis of the operations and.organization.of his office during his 
tenure, would be tabled by the Spring of 1977. However, it has 


not to date been completed or tabled in the Legislature. 


In his Second Report, the Ombudsman stated that 
finalization of this document is in his view dependent upon the 
completion of a management study and implementation of any 


recommendations etc., arising therefrom. 


The Committee notes the opinions of the representatives 
of the Hickling=-Johnston, firm that, the: Blueprint. ineits drati. form 
is crucial to provide the management consultant chosen by the 
Ombudsman with the necessary input and background information 
against which the present operation of the office can be viewed, 
and recommendations by the management consultant can be made to 
satisfy immediate and future needs of the office. The Committee 
agrees that this document is a necessary part of the general 
study of the present organization and operation of the office. 
Accordingly, the Committee recommends that this document, in 


whatever stage it presently exists, be produced to the management 


eae + ae 


consultant who may be chosen. ‘?’ Further the Committee recommends 
that the Ombudsman in conjunction with the management consulting 
firm chosen integrate this Blueprint with the result of the 
Management study and thereafter table it, together with the 
Blueprint provided to the management consultant in accordance with 
Recommendation #9, with this Committee for review as part of its 
continuing consideration of the organization and operation of the 


Office of the Onbudemans tn 


(I) OPERATION OF THE OFFICE OF THE OMBUDSMAN 


The Committee again reviewed the operation of the office 
of the Ombudsman internally and with resvect to its working 
relationship with governmental organizations and with the 
Legislative Assembly. The purpose of this review was in part to 
determine whether the formulation by the Committee, of any general 
rules for the guidance of the Ombudsman in the exercise of his 


functions is now necessary and appropriate. 


The Committee has already, earlier in this Report, 
expressed its concern respecting some aspects of the operation of 
the Ombudsman's office. The Ombudsman and his staff have also 
recognized certain problems and have generally taken steps to 
effect improvement directly or have recommended that steps be taken 
by those who, with the necessary expertise, can best assist with 
the necessary improvement. The Committee does not wish, at this 
time, to review these areas in any more detail. Such review and 
comment, in the absence of implementation by the Ombudsman of 


recommendations etc., pursuant to the intended management study 


would be, in this Committee's view, a duplication of effort. 


However, the Committee is concerned how certain functions 
required of the Ombudsman are being carried out by him and members 
of his staff. The Committee recognizes that the matters relating 
to the Ombudsman's office which will be addressed and hopefully 
improved by a management study, may in some part be contributing 
to the way in which the Ombudsman functions are being performed. 
That notwithstanding, the Committee is of the opinion that it is 
now necessary, for the guidance of the Ombudsman and his staff 
in the exercise of his functions, for it to begin the formulation 


of certain general rules. 


The Committee will not, in this Report, be presenting 
to the Legislature general rules for formal implementation. 
Rather, it intends to review certain matters of particular concern 
wherein it perceives that the formulation of general rules is 
necessary. The purpose of this is two-fold. Firstly, to give the 
Ombudsman an opportunity to consider the Committee's comments and 
for him to provide whatever comments he thinks are appropriate to 
assist the Committee in its deliberations. Secondly, to inform 
each member of the Legislature of the areas wherein the Committee 


is considering general rules and to invite their comments. 


The Ombudsman has suggested to the Committee that it 
prepare general rules in draft form. This suggestion is 


consistent with the Committee's own plan. 


Areas Wherein The Committee Is Considering 
General Rules For The Guidance Of The 
Ombudsman In The Exercise Of His Functions 


(i) Opinions and Recommendations of Ombudsman's Staff 


In some circumstances Ombudsman's staff who investigate 
complaints have rendered opinions or made recommendations to 
representatives of the governmental organization being investigated, 
as to the abilities or suitabilities of certain servants, agents 
or employees. It is beyond the authority of these staff members 
while carrying out Ombudsman's functions to offer any opinions or 
recommendations. That is something reserved only to the Ombudsman 
and only after an investigation made pursuant to The Ombudsman Act 
has necessarily been completed and the procedure required by 


Section 19(3) has been implemented. 


A person carrying out Ombudsman's functions shall not 
express to anyone, other than the Ombudsman or his authorized 
delegate, his or her opinion, recommendation or other similar 
comments respecting the decision, recommendation, act or omission 
purported to have been committed by or on behalf of the governmental 
organization or respecting anything else arising out of the handling 


of the complaint by the Ombudsman and his office. 


(11) The Ombudsman's "Monitoring Procedure" 


The Committee was informed by the Ombudsman's office 


that this procedure is employed largely in the area of correctional 
services to give the Ombudsman's office the ability to "get a 

pulse on what is happening" within the particular institution. 

The Committee notes that this procedure is not contemplated by 

any of the provisions of The Ombudsman Act since it does not arise 
out of any decision, recommendation, act or omission or any 


decision by the Ombudsman so to investigate. 


In the Committee's opinion, this procedure must be more 
formally outlined and controlled by the Ombudsman's office. It 
should be included in the Ombudsman's Office Procedural Manual 
and should have regard to the Ombudsman's statutory obligations 
in the performance of his various functions under The Ombudsman 
Act. A general rule limiting the scope and effect of this 


procedure is necessary. 


(iii) Preliminary Investigations By The Ombudsman's Office 


The Committee described this procedure and commented 
thereon in its Second Report (page 3). The Committee continues 
to be of the view that this procedure should be strictly limited 
to cases wherein further information is required by the Ombudsman 
either to confirm a complaint or wherein immediate assistance of 
a complainant iS required and the circumstances of the complaint 
makes the procedural requirements of The Ombudsman Act impossible. 
However, once the substance of the complaint has been confirmed 
by the Ombudsman's office or where immediate disposition of the 
matter is neither possible nor advisable, the requirements of 


The Ombudsman Act must be followed. 


(iv) Informal "Recommendations" Made By The 
Ombudsman To Governmental Organizations 


A procedure has developed within the Ombudsman's 
office in situations where, in his opinion, he cannot formulate, 
pursuant to Sections *22:(1)andv22(2) of The Ombudsman’ Act, an 
opinion respecting the decision, recommendation, act or omission 
which was the subject matter of the investigation and yet the 
consequences of which are perceived by him to have been onerous 
on the complainant. In those situations, an informal recom- 
mendation (also called a suggestion) is made to the governmental 
Organization. The Committee considers this practice in itself 
commendable. It displays a caring attitude towards the complainant 
by taking steps above and beyond the strict provisions of the 


Act in an effort to resolve the particular problem. 


However, if the particular governmental organization 
does not respond affirmatively to the Ombudsman's informal 
suggestion, the Ombudsman should not ask this Select Committee 
or the Legislature to support and implement his informal 
recommendation. Nor should the Ombudsman in any of his reports, 
comment on the fact of his informal recommendation or the 
governmental organization's response thereto. Such a report 
might be misinterpreted by the governmental organization and 
might strain the working relationship already existing between 
them. It also might cause the public to misunderstand the 


purpose and legal effect of such an exchange. 


(v) Procedure Of The Ombudsman When A Recommendation 
Is Denied By A Governmental Organization 
In his Second Report, the Ombudsman has referenced 
four recommendations made by him pursuant to Section 22(3) of 
The Ombudsman Act which have been, for various reasons, rejected 
by the governmental organization in question. However, in each 
case, the Ombudsman considered the governmental organization's 
response to his recommendations to be both adequate and approvriate 
and accordingly did not exercise his discretion to send a copy 
of his report and recommendations to the Premier and thereafter, 


if necessary, report to the Assembly. 


Instead, the Ombudsman referred the matters to the 
Select Committee. In each case, the Ombudsman's office has 
confirmed that, notwithstanding the responses of each govern- 
mental organization, the Ombudsman continues to fully support 
his recommendations before the Committee. He has in effect 
requested that the Committee in each case support his recommendation 


and so report to the Legislature for implementation. 


At page 33 of its Second Report, the Committee stated 


that: 


"the functions of the Ombudsman must be 
carried out with scrupulous adherence to 


the provisions of the statute”. 


In the Committee's opinion, in these circumstances, the Ombudsman 
has not adhered to the provision of the statute. By referring 
the recommendations directly to the Legislature in his Second 


Report, while continuing to seek the relief in accordance with the 


terms of his recommendations, he has eliminated the step to the 
Premier's office as required by Section 22(4) of The Ombudsman 


ACES 


This Committee will, when the circumstances warrant, 
give full support to a recommendation made by the Ombudsman 
rejected by a governmental organization. However, the Committee 
in those situations will require that the Ombudsman has, in every 
respect, carried out the necessary provisions of the statute. 

To do less would be to expose the Ombudsman to criticism and 
might undermine the confidence which the public must have in his 


office. 


(vi) Ombudsman's Report And Recommendations 
Pursuant To Section 22(3) Of The Ombudsman Act 
The Committee continues to see reports and recommenda- 
tions sent by the Ombudsman's office to governmental organizations 
with opinions and recommendations other than in the exact wording 
contained an -cecvion “22 ())"and'’22 (3) "of ‘The’ ‘Ombudsman Act!) The 
Ombudsman's office is still concerned as to the reaction some 


governmental organizations have to the actual wording of Section 22. 


That notwithstanding the Committee is of the opinion 
that any deviation from the wording in Section 22 in a report of 
the Ombudsman of his opinions and recommendations leaves the 
matter of those opinions and recommendations open to interpre- 
tation by the governmental organization and therefore doubt 
and/or challenge. The Ombudsman should take every precaution 


that an opinion and recommendation made by him pursuant to this 


Section is understood in every respect by the governmental 
organization so that it can adequately consider the report and 


prepare the response most appropriate in the circumstances. 


(vii) Consistency Between Summary Of Complaints In Letters 

Sent To Governmental Organizations Pursuant To Section 

19(1) Of The Ombudsman Act and Reports On The Opinion 

And Recommendations Of The Ombudsman Pursuant To Section 

22 Of The Ombudsman Act 

There are occasions wherein the notice sent to the 

governmental organization pursuant to Section 19(1) by the 
Ombudsman informing it of the substance of the complaint and of 
his intention to investigate, contains particulars of the decision, 
recommendation, act and omission to be investigated. However, 
when the Ombudsman's investigation has been completed and a report 
with his opinion and recommendations is sent to the governmental 
organization pursuant to Section 22(3) or when he communicates 
his findings to the governmental organization in some other way, 
there are no specific opinions and/or recommendations or findings 


which relate to or refer back to the specific allegations of 


complaint .as -fLound ain the oritganad, notice. 


This in the Committee's opinion, only leads to uncertainty 
in the minds of the governmental organization and others having 
knowledge of the matter, as to whether the Ombudsman's investigation 
has been complete and whether the Original complaints have been 
in fact substantiated. Accordingly, in the Committee's opinion 
a report pursuant to Section 22 of The Ombudsman Act must at the 
least, specifically reference the complaints which are identified 


by the Ombudsman and referenced in his Section 19(1) letter. 


Where, aS a result of the Ombudsman's investigation a finding 
respecting the original complaint is made in favour of the 
governmental organization, there should at least in his report 
be a clear reference that the original specific complaints 


cannot be substantiated. 


(viii) Detailed Case Summaries In The Ombudsman's Report 


In the Committee's opinion, the report of these 
particular summaries should parallel on a comprehensive factual 
basis the steps taken and required by the Ombudsman in exercising 
his function pursuant to The Ombudsman Act in respect of the 
particular complaint reported upon. This type of reporting will 
eliminate any uncertainties and inconsistencies between the case 
summary, the actual material contained in the Ombudman's file, 
and the information given to the Committee by the Ombudsman or 
his staff. The Committee recommends that the Ombudsman include 


in the case summaries hereafter the following: 


(a) an identification of the complaint received in 
writing indicating whether it iS one or a combina- 
tion of a decision, recommendation, act or omission 


of a governmental organization; 


(b) particulars of the Ombudsman's decision to investi- 
gate pursuant to Section 15(2) with reasons therefor, 


a any? 


ic) a summary of the investigation undertaken with 
special reference to the provisions of Sections 19 


and 20 employed by the office in the circumstances; 


(d) 


(g) 


(1) 


(k) 


if any notification has been sent to the governmental 
organization pursuant to Section 19(3) a description 
of the notice together with a description, if any, 

of what representations had been made to the 


Ombudsman by those affected; 


the specific opinions reached by the Ombudsman after 
the investigation has been made pursuant to Sections 


22(1) or 22(2) with concise reasons therefor; 


the specific recommendations made to the governmental 
organization pursuant to Section 22(3) with concise 


reasons therefor; 


the response, if any, received from the governmental 
organization in respect of his recommendations and 
a statement by the Ombudsman whether in his opinion 


the response is adequate or appropriate; 


a report on any meetings held by the Ombudsman 
with the Premier in respect of any recommendations 


denied; 


if a decision is made by the Ombudsman not to 


refer the matter to the Premier reasons therefor; 


a statement by the Ombudsman of what he wishes the 
Committee to address itself to in considering a 
particular complaint and what recommendation, if 
any, he would like the Committee to make to the 


Legislature; 


where a finding has been made in favour of the 


governmental organization, items (a) through (c) 


er ee 


inclusive and item (j) should be contained in 


the case summary, ‘1) 


(ix) Line Summaries Of Complaints In Ombudsman's Report 


In some circumstances the summary of the complaints in 
these line summaries (Chapter 4 Second Report) when compared to 
the recorded result tend to mislead the reader with respect to 
the results of the Ombudsman's investigation. For example, 
Complaint #2402 found at page 321 of the Ombudsman's Second 
Report concerning the Ministry of Natural Resources reports a 
complaint of undue harassment by conservation and wildlife 
officers. The result reported in this summary is that the 
Ombudsman's office "assisted resolution in favour of complainant". 
On the face of this summary it appears that the complaint of 
undue harassment was resolved in favour of the complainant. 

That is, that the Ombudsman's office did in fact confirm such 
activity and took such steps as to resolve same in favour of the 
person complaining. The Committee reviewed this particular 
complaint in detail and at no time was either a complaint of 
undue harassment made specifically to the Ombudsman's office 

nor was it in any way confirmed as a result of the Ombudsman's 


investigation. 


Therefore, the Committee recommends that the Ombudsman's 
office should revise its terminology employed in reporting these 
summaries so that the risk of misinterpretation by the public as 


to the conduct of the governmental organization is eliminated, >?) 


= ee 


(x) Notice To Governmental Organization Or Person 

Pursuant To Section 19(3) Of The Ombudsman Act 

The Ombudsman and his staff have had difficulty in the 

interpretation and application of the provisions of this section 
requiring the Ombudsman to give a governmental organization or 
person the opportunity to make representations where it appears 
at any time during the course of an investigation that there may 
be sufficient grounds for his making any report or recommendation 


that may adversely affect that governmental organization or person. 


The Committee interprets the phrase "adversely affect” 
as applying to the decision, recommendation, act or omission 
which is being investigated, and the opinion and recommendation 
under Section 22 which the Ombudsman may have sufficient grounds 
to make. That is, whenever there may be sufficient grounds for a 
report or recommendation under Section 22(3) which has the 
effect of altering, opposing or causing the original decision, 
recommendation, act or omission to be changed in any way, the 
Ombudsman has an obligation to give the governmental organization 
and any person who is identified or is capable of being identified 
and who may have made or contributed to the decision, recommenda- 
tion} acl (or omission / tan foprorrunmery to make representations. 
Wherever the Ombudsman is in doubt as to whether or what persons 
ought to be given such an opportunity, he should be overly broad 
rather than restrictive in his application of the provisions of 


this sectien. 


(J) SPECIFIC CASE SUMMARIES WHEREIN ISSUES ARE RAISED 
REQUIRING A MORE DETAILED REVIEW BY THE COMMITTEE 
AND CASE SUMMARIES WHEREIN RECOMMENDATIONS MADE BY 
THE OMBUDSMAN TO THE GOVERNMENTAL ORGANIZATION 
HAVE BEEN DENIED 


(a) Specific Case Summaries Wherein Issues Are Raised 


Requiring A More Detailed Review By The Committee 


1. Ministry of The Attorney General 


Sig) Complaint #5 at page 500 of the Ombudsman's Report, 
describes the complaint of a person respecting the amount of 
compensation awarded to him by the Ontario Municipal Board in 
1969 for lands expropriated in 1965 by the then Department of 
Public Works. Because of the unavailability of the transcript 
of the Ontario Municipal Board proceedings, the Ombudsman con- 
cluded that his investigation was incomplete and accordingly, 
no recommendation was made pursuant to Section 22(1) of The 
Ombudsman Act respecting the decision of the Ontario Municipal 


Board awarding compensation to the complainant. 


That notwithstanding, the Ombudsman decided that the 
complainant should have the opportunity to apply to the Ontario 
Municipal Board to have his case reconsidered although the pre- 
vailing sections of The Ontario Municipal Board Act and The 
Expropriation Procedures Act prevented same and, the complainant 
had already abandoned an appeal to the Court of Appeal from the 
Original decision of the Ontario Municipal Board. Accordingly, 
he recommended to the Chairman of the Ontario Municipal Board 
and ultimately to the Attorney General that Section 42 of The 
Ontario Municipal Board Act be amended permitting the complainant 


to apply to the Ontario Municipal Board for a re-hearing. 


Notwithstanding the Ombudsman's decision that the 
could not make a recommendation under Section 22 of The Ombudsman 
Act, he did?tin factc rnahistcommunications wikEhGboth Lhe Chairman 
of the Ontario Municipal Board and the Attorney General describe 
his proposed amendment as a "recommendation". The Attorney 
General responded to the Ombudsman noting that the complainant 
at all times was represented by experienced counsel, that he 
chose not to pursue the appeal of the decision of the Ontario 
Municipal Board to the Court and that he did not appeal to the 
Cabinet within the required time limited and concluded he was 
not convinced that the suggested amendment to Section 42 of The 
Ontario Municipal Board Act would resolve the person's complaint. 
The Attorney General also noted that the amendment could open 
the door to other applications for re-hearing and would in effect 
set an "undesirable precedent" as to the time which may elapse 


between an original hearing and an application for re-hearing. 


Because the Ombudsman, in his opinion, could not formulat 
ansopineon pursuant, tonsecti on, 22.C:) Got buspActeand taccondinigly 
make a recommendation in accordance with sub-section 3 thereof, 
there is no obligation on the Ontario Municipal Board and/or the 
Attorney General to respond to the Ombudsman's "recommendation" 
in accordance with the provisions of Section 22(4) of The Ombudsman 
Act. That is, the Attorney General's response to the suggested 
amendment to The Ontario Municipal Board Act cannot be considered 
by the Ombudsman or anyone else to be inadequate or inappropriate 
and therefore the Ombudsman cannot seek the desired result of his 
"recommendation" from the Premier and/or the Legislature and this 


Select Committee. The Committee's comments referable to the 


procedure of "informal recommendations" is referenced above 
(page 34). The Committee, therefore, makes no recommendation 


in respect of this matter. 


In the Committee's opinion, the Ombudsman made his 
informal "recommendation" to the Attorney General not so much 
because the decision of the Ontario Municipal Board warranted 
some steps or action, but because the complainant is perceived, 
by the Ombudsman's office, to have a need to feel fairly treated 
by being granted an opportunity for a re-hearing. Whether or 
not the Ombudsman had enough information to come to an opinion 
pursuant to Section 22 of The Ombudsman Act or whether other 
avenues of investigation could have or should have been pursued, 
is a matter solely for the discretion of the Ombudsman. The 
Committee, however, will not in these circumstances, complete an 
investigation so that an opinion and recommendation can be made 
or confirmed pursuant to Section 22, nor in these circumstances, 
will it make any recommendations to the Legislature in the terms 


and substance of the Ombudsman's informal recommendation. 


The Committee views the Ombudsman's procedure of 
"informal recommendations" as a useful tool consistent with his 
policy of doing everything possible for a complainant. However, 
a governmental organization to which such an informal recommenda- 
tion is made ought not to be placed in a position of having to 
defend its response to the Ombudsman, this Committee or the 


Legislature. 


The Committee does not intend these remarks to be a 


comment on the merits of the complaint within the context of The 


Ombudsman Act. It does, however, recommend to the Ombudsman that 
he re-open this matter to consider whether all complaints arising 
out of this case have been fully investigated and to consider 
whether any re-emphasis of investigation might permit him to 
eOrmalie opinions and make recommendations pursuant to Section 


22 of The Ombudsman act. '+3) 


The Committee has received a copy of a letter from 
the M.P.P. representing this complainant sent to the Premier on 
August 25, 1977 summarizing the member's perception of this 
person's complaint and requesting that the Premier give favour- 
able consideration to the "recommendation" made by the Ombudsman 
in this case. The member may have communicated with the Premier 
in this way in the mistaken belief that this complaint was being 
processed in accordance with The Ombudsman Act and Section 22 (4) 


Ly par tae Wika J 


Responses To Recommendations Made By 
select Committee In Its Second Report 

In its Second Report, the Committee made two recommenda- 
tions to the Ministry of the Attorney General being Recommendation 


#41 a: 


"That the Legislative Assembly require the 
Ministry of the Attorney General in concert 
with the Ministry of Transportation and 
Communications, to effect a centralized 
scheme, using the computer resources of 

the Ministry of Transportation and 


Communications, whereby licenses that have 


been suspended for the non-payment of 
fines may be immediately reinstated upon 


the payment of those fines". (page 20) 
and Recommendation #12 being that: 


"The Ministry of the Attorney General 
develop a centralized scheme for the 
payment of fines throughout Ontario 
with the aid and assistance of whatever 
computer resources are considered 
appropriate and necessary in the 


circumstances". (page 21) 


In response to Recommendation #11, a representative of 
the Attorney General's office advised the Committee that a proposal 
has been drafted to centralize the payment of fines and also to 
centralize all appropriate records. However, a proposal has not 
yet been drafted which would effect an immediate reinstatement of 


a person's licence upon the payment of the outstanding fine. 


The Committee commends the Ministry of the Attorney 
General for its continued concern and action in this area. The 
Committee notes, however, the comments of the Ministry that the 
implementation of a process to immediately reinstate a licence 
upon the payment of fine would involve an expenditure of 


approximately $1,000,000.00. 


However, the underlying philosophy of the Attorney 
General's efforts is to collect the millions of dollars of out- 
standing fines in this province. In the Committee's opinion, a 


system which contains the elements of an immediate suspension 


for the non-payment of fines and the immediate reinstatement for 
the payment of that fine will be most effective in serving to 
reduce the amounts presently outstanding. Accordingly, it 
recommends that the Ministry of the Attorney General effect a 
peneaoteed scheme whereby licences that have been suspended for 
the non-payment of fines may be immediately reinstated upon the 


payment of those fines. ‘+4) 


In response to the Committee's Recommendation #12, the 
Committee was informed that a proposal has been drafted to centraliz 
the payment of fines in Provincial Court offices. The Committee 
commends the Attorney General and his office for its actions in 
this regard and looks forward to notification when the system has 


been implemented. 


2ieiMinistry of Colleges ante Universit.es 


Complaint #13 at page 517 of the Ombudsman's Second 
Report concerns the issue of the Ombudsman's jurisdiction to 
investigate complaints against community colleges. The Committee 
was informed by the Deputy Minister of Colleges and Universities 
that the question of jurisdiction has not been seriously con- 
Sidered by the Ministry. Rather it is left to the individual 
community colleges to deal, on an individual basis, with the 


Ombudsman in any given circumstance of complaint. 


The Committee generally does not take issue with the 
fact of the Ombudsman's jurisdiction in this area. However there is 
a relatively new procedure available to administrative staff 


of community colleges, being an appeal to an arbitrator or an 


arbitration board from a decision of the Board of Governors of 

a community college. It is a provision of this appeal procedure 
that a single arbitrator or a three person arbitration board will 
be chosen of individuals entirely independent from the community 
poiiecee, the Ministry of Colleges and Universities and the 


party launching the appeal. 


The Committee is of the opinion that the Ombudsman is 
without jurisdiction to investigate any decision, recommendation, 
aeeror OM1SSion OL an arbitrator or board of arbitration in this 
appeal process. The Committee views this appeal procedure as one 
in the nature of a private arbitration wherein the parties thereto 
have accepted the decision of the arbitrator or board as final 


anor binding . 


DaeiDiseoy of Consumer and Commercial Relations 


Complaint #25 at page 532 of the Ombudsman's Second 

Report deals with the length of time provided under The Consumer 
Reporting Act that credit information remains in the possession 
of and is reported by Consumer Reporting Agencies. The Ombudsman, 
in his recommendation to The Ministry, asked that consideration 
be given to reducing the present seven year period. The Deputy 
Minister responded to the Ombudsman's recommendation saying that 
the Ombudsman's comment on the limitation period would be given 


serious consideration. 


After hearing from representatives of the Ombudsman's 
office and the Executive Director of the Business Practices 


Division of the Ministry of Consumer and Commercial Relations, 


the Committee is unable to conclude that any prejudice presently 
exists as a result of the present seven year period, provided 
the information contained in the files of Consumer Reporting 
Agencies is accurate. However, the Committee recommends to 

the Ombudsman that his office keep the Ministry informed of 

any further examples of perceived hardship to individuals as 


(15) and that in the event 


a result of the seven year period 

the numbers of complaints does increase, the Committee recommends 

that the Ministry forthwith thereafter effect a study on the 

merits of reducing the period to one which will reduce the 

degree of hardship while preserving the purpose and substance 

of the legislation: <7 
(ii) Complaint #26 deals with the ability of parents to 


register as the surname of their newborn or adopted children 


the husband's and the wife's surname hyphenated in either order. 


The Deputy Registrar General informed the Committee 
that a package of legislation amending the Vital Statistics 
Act was expected to be tabled in the Legislature by the Minister 
in the current session. He advised that this package would 
include an amendment deleting the present requirement of 
registration that the father's name precede that of the mother's 
which amendment would afford the parents the option of choosing 
the order of the surnames and thus satisfy the Ombudsman's 


recommendation. 


The Committee perceives some urgency to amend the 


Vital Statistics Act in this way. Accordingly, it recommends 


that the Minister table during this current session the amendment 


as described by the Deputy Registrar General to the Committee. 7) 


Recommendation #20 Of The Select 
Committee In Its Second Report 
At page 32 of its Second Report, the Select Committee 


recommended that: 


"The Ministry of Consumer and Commercial 
Relations table legislation, as soon as 
possible, to amend the Vital Statistics Act 

to provide authority in the Registrar General 
to make a sex designation change on the birth 
certificate of a person who has successfully 
undergone the necessary operative procedures, 
containing the appropriate safeguards to ensure 
that the effect of the sex designation change 


not be retrospective." 


The Ombudsman referenced this particular complaint 
and the recommendation of the Select Committee in his Second 
Report indicating that because the Vital Statistics Act had 
not yet been amended, the complainant was experiencing hardship, 


being unable to enter into an intended marriage. 


The Deputy Registrar General informed the Committee 
that legislation satisfying the Committee's recommendation and 
the concerns of the Ombudsman would be tabled in the current 
session of the Legislature. However, the Ministry does not 
intend the Legislation to grant a person the status to marry 


in any circumstances. In the Committee's opinion this legislation 


will create an undesirable result by establishing a third category 
of individuals who, at least in the area of marriage, will have 

no status in law. The Committee has not considered any further 
ramifications of this legislative change. However, it is certain 
that the legislation will place the legal status of such persons 
in doubt in other areas. Accordingly, this Committee recommends 
that the Minister introduce legislation clarifying and defining 
the status of persons affected by the sex designation change so 

as to avoid the creation of a third category of persons in the 


Province of Grea Se 


4... *;Ministry«<ofeCorrectional, Services 


Since March 1977 a new directorate has been created 
within the Ombudsman's office dealing exclusively with correctional 
and psychiatric services. All cases which were referenced by 
the Ombudsman in his Second Report concern the complaints 
processed by his office before this new directorate was 


created. 


In his Second Report, the Ombudsman chose to disclose 
the identity of the penal institutions from which complaints 
emanated and to which various recommendations of the Ombudsman 
were made. This disclosre in many cases of necessity identified, 
to their embarrassment, present and former staff of the | 
Ministry of Correctional Services. The Committee regrets these 
disclosures and recommends to the Ombudsman that hereafter in 
any reports, except to the extent he considers it necessary 


pursuant to Section 13(2) of The Ombudsman Act, the identity of 


—— 


the penal institutions from which complaints originated should 


not be digeldeed. one 


(a) Complaint #27 at page 536 was reviewed by the Committee 
for the purpose of reviewing certain informal procedures employed 
by the Ombudsman's office in investigating certain complaints 
relating to penal institutions, and for the purpose of determining 
the possible prejudice befalling persons as a result of those 


procedures. 


At some time subsequent to the initial receipt of 
this complaint by the Ombudsman's office, a representative of 
his staff held meetings with certain senior officials of this 
Ministry wherein comments were made by the Ombudsman's represen- 
tative as to the suitability and competence of the superintendent 
of the particular institution. This was done, notwithstanding 
the fact that the person about whom the comments were made, had 
no opportunity of knowing what the comments were, or of making 


any response in respect thereto. 


The Committee has already commented on this activity 
in its part of this Report entitled Operation of the Office of 
the Ombudsman, (page 30). Accordingly, the Committee recommends 
that the Ombudsman forthwith take such steps as are necessary 
within his office to instruct his staff to hereafter refrain 


from the type of comments as are described herein. -”? 


The Committee iS concerned lest certain individuals 
employed at the time by the Ministry of Correctional Services 


might have been prejudiced as a result of the manner of the 


investigation: by tthe .Ombudsman s+offivcet bh Accordingly tte ehas 
instructed its counsel to interview the persons affected for the 
purpose of determining whether in fact any prejudice had been 
suffered. The Committee intends to report to the Legislature and 
the Ombudsman on those interviews and the conclusions reached by 


Trsiccaounsel : 


(b) Complaint #35 at page 545 of the Ombudsman's Report 
raises the issue of the limitations imposed on the representatives 
of the Ministry in their ability to grant temporary absence passes 
to inmates. The Deputy Minister of Correctional Services informed 
the Committee that the regulations governing the granting of 
temporary absence passes are worded in such a way that individual 
interpretation and application by Ministry representatives is 
possible with resultant inconsistency of treatment. The Deputy 
Minister has taken steps to rectify this, recognizing that a great 
deal of inconsistency can be alleviated by educating all appropriate 
members of his administrative staff in the breadth and scope of the 


regulations in question. 


The Committee commends the Deputy Minister for recognizing 
this problem and for taking very positive steps to keep any 
inconsistency of treatment in this area to a minimum. To assist | 
the Deputy Minister the Committee recommends that he and his Ministry 
undertake a continuing educative program for the administrative 
staff who issue temporary absence passes so that the regulations 
can be interpreted as consistently and as equitably as possible 


over the entire province. (+) 


— 


Se 


Response To Recommendations Of The 
Committee In [ts Second Report 

The Select Committee in its Second Report addressed 
two recommendations to the Ministry of Correctional Services to 
which responses have been received from the Deputy Minister. 


These recommendations are: 


#13 "A clear policy of the Ministry of Correctional 
Services is required to provide for the 
superintendent or his appropriate designate 
to conduct a hearing in respect of disruptive 
behaviour, as soon as possible subsequent to 
the actual behaviour, so that the time spent 
by an inmate in segregation before a hearing is 
minimum in the circumstances. Such a hearing 
should be conducted within twenty-four hours 
of the event. Appropriate amendments should 
be made to the regulations under the Ministry 
of Correctional Services Act to provide that, 
at all times, someone is present at the 
institution with the authority to conduct such 


a hearing". (page 24) 


#14 "The Ministry of Correctional Services be 
required to inform all inmates in provincial 
Correctional Institutions of the expansion 
of OHIP coverage available to inmates, by 


means additional to its information booklet". (page 25) 


In response to Recommendation #13, the Deputy Minister 
informed the Committee that a review of this process is continuing. 
However, the Deputy Minister expected a final decision imminently 
that would include in all cases a senior staff member of the 
particular: institution conducting, within etwenty-four shours<of 
the event, a form of "preliminary" hearing. The Committee commends 
the Ministry for its action in this regard and recommends that 
this policy review be completed and that a new policy satisfying 


the terms of Recommendation #13 be effected as soon as possi blew ae: 


In response to Recommendation #14, the Deputy Minister 
informed the Committee that all appropriate steps have been taken 
to provide inmates in provincial Correctional Institutions with 
information concerning the expansion of OHIP coverage. The 
Committee commends the Ministry for its quick and positive 


response to this recommendation. 


Se omMaintstny Of eiducation 


Complaint #47 at page 562 of the Second Report deals 
with the perceived need by the Ombudsman for a more comprehensive 
insurance policy available to students in Ontario which would 
provide benefits to injured students, compensating, where 


appropriate, for a loss of future earning power. 


In response to the Ombudsman's recommendation, the 
representatives of the Ministry of Education held meetings with 
representatives of the Canadian Association of Accident and 
Sickness Insurers regarding the possibility of the creation of a 


policy to provide benefits as described to students who sustained 


injuries’ in the case of) purevaccident as’ asresult,of participation 
in shop classes and in organized athletic activities. The repre- 
sentatives of the insurance industry informed the Ministry that 

it was impossible to write a policy in the form recommended by the 
Ombudsman. However, they suggested as an alternative, that a 
policy be considered that would provide very substantial accident 
benefits, on a lump sum basis, reasonably consistent with the kind 
of award that might be given by a court. The representatives of 
the insurance industry informed the Ministry that further discussion 
and information is required respecting the nature and substance 

of this coverage before it could prepare and submit a meaningful 


proposal. 


The Committee is of the opinion that coverage of this 
type offered to all students in any educational institution in 
Ontario is desirable. The Committee notes that certain repre- 
sentatives of the Ministry of Education share the Committee's views 
and have recommended that the matter be pursued with the insurance 
industry. Accordingly, the Committee recommends that the Ministry 
of Education forthwith pursue its discussions with the insurance 
industry and other interested parties for the purpose of developing 
an appropriate contract of insurance in the indemnity type at a 
realistic premium which would adequately compensate a pupil for 
injuries sustained in the case of pure accident as a result of 


participation in shop classes and in organized athletic activities.'*) 


6. Ministry of Government Services 


Complaint #57 at page 578 of the Second Report raises 


the issue of the limitation presently placed upon the current 
earnings of a former provincial civil servant without that person 
suffering a reduction in superannuation benefits. The present 
provisions of the Public Service Superannuation Act provide that 
a superannuate's total earnings (pension and salary eOnhiaee may 
not surpass the average of his or her last three months' earnings 
before retirement from the civil service. The Chairman of the 
Civil Service Commission informed the Committee that the Ministry 
has approved an amendment to the Public Service Superannuation 
Act which would remove this restriction on total earnings. The 
amendments provide that a pension would only be suspended if that 


person again became a contributor to the pension plan. 


The Committee is of the opinion that this limitation 


on current earnings ought to be removed as soon as possible. 


Accordingly, it recommends that the Minister of Government Services 


table the appropriate legislation in the Legislature during this 


current aah won ae 


PAS Meus tey off Housing 


Complaint #84 at page 625 of the Second Report raises 
the issue of whether the Office of the Ombudsman is being used 
unnecessarily for any reason by members of the legal profession. 
The Committee noted at least three other complaints in the 
Ombudsman's Report wherein a lawyer was, in some degree, involved 
in the Ombudsman's process on behalf of his client in respect of 
the particular complaint. The Committee also noted comments 


by some members of the Ombudsman's staff that there have been 


occasions, not necessarily referenced in the Second Report, 
wherein they have suspected lawyers have used the facilities 
of the Ombudsman's office seeking certain results which should 
have and could have been obtained by the lawyer directly on 


behalf of his or her client. 


With respect to the four cases noted by the Committee 
in the Ombudsman's Second Report, it found no evidence that the 
lawyer in each case used the office and facility of the Ombudsman 


in any improper way. 


The Committee hopes that no member of the legal 
profession would unnecessarily or improperly employ the services 
of the office of the Ombudsman for matters properly within the 
category of legal services whether or not a fee is ultimately 
charged to the client and whether or not the Ombudsman's office 
is given credit for the result obtained. The facilities of the 
Ombudsman's office are already taxed to an extreme without members 
of the legal profession delegating, to the Office of the Ombudsman, 


matters which are within their responsibility and competence. 


8. ~Ministry of Labour 


Complaint #91 at page 635 of the Ombudsman's Second 
Report raises the issue of the Ombudsman's jurisdiction over the 


Human Rights Commission. 


In March of 1976 the Commission received an independent 
legal opinion that the Ombudsman has jurisdiction to review 


decisions, recommendations, acts or omissions of the Ontario 


Human Rights Commission. However, that opinion was only directed 
to the general question of jurisdiction. In fact the Executive 
Director of the Commission informed the Committee that the Human 
Rights Commission is still not certain of the extent of the 
Ombudsman's jurisdiction in a specific sense having regard to the 


public nature of the people who comprise the Commission. 


The Committee does not wish to make any recommendation 
respecting the present status of the Ombudsman's jurisdiction 
over this Commission. It does, however, wish to inform the 
Legislature and the Ombudsman that the question of jurisdiction 


in all areas relating to the Human Rights Commission is by no 


means settled and will be a matter of future review by the Committee 
particularly if as and when all or some of the recommendations of 
the Ontario Human Rights Commission contained in its recent report 


dated July, 1977 are implemented. 


9. “Ministry of Health 


Complaint #69 at page 598 of the Ombudsman's Second 
Report concerns the issue of the adequacy of the Ministry's policy 
of "escorted privileges" afforded to patients at a particular 
psychiatric facility in the province. The Ombudsman concluded, 
after his investigation of this matter, that the actions of the 
Ministry were appropriate in the circumstances. That notwithstandin 
the Ombudsman made a recommendation, which the Committee views to 
be on the level of an "informal recommendation", that the policy 
of escorted privileges be reviewed to determine what measures 


could be taken to ensure that a patient on those privileges does 


not leave the hospital unattended, and to ensure that the patient's 
whereabouts are known to the staff at all times. The Deputy 
Minister of Health responded to the Ombudsman's recommendation 
positively by asking officials of the Ministry to address themselves 
to the recommendation and report to him thereafter. Shortly after 
this initial response from the Deputy Minister, he informed the 
Ombudsman that during the course of the Ministry's continuing 
review of its policy related to escorted privileges a number of 
"mechanical difficulties" had been perceived. At that time the 
Deputy Minister advised the Ombudsman he would be responding to 

him again outlining the specifics of the new program when finalized 


and implemented. 


The Ombudsman immediately after receiving that communi- 
cation and before the Deputy Minister had again responded to him, 
dispatched one of his investigators to the psychiatric facility 
to "investigate" the matter of the "mechanical difficulties" 
described by the Deputy Minister. As a result of that investigator's 
attendance at the facility, a letter was addressed directly to the 
Administrator by the Ombudsman's office suggesting revision of 
certain specific matters. As of the date the Ombudsman tabled his 
report with the Speaker, the Deputy Minister of Health had not made 
any further response to the Ombudsman respecting the Ministry's 


study and implementation of any new procedure. 


Representatives of the Ministry of Health advised the 
Committee that a new and more detailed policy is now in force 
which is designed to keep the risks of incidents to patients 


afforded such privileges to a minimum. The Ministry represen- 


tatives also advised the Committee that this procedure is capable 
of application tosallepsychiatvicsiaciii ties winsithesprevineesanca 
not just the particular one to which the Ombudsman's recommendation 


was addressed. 


The Committee commends the Ministry of Health for its 
quick and positive response to the Ombudsman's recommendation in 
this area. The Committee is also impressed with the Ministry's 
observations that the new procedure is capable of general application 
Accordingly, the Committee recommends that the Ministry of Health 
forthwith formulate procedures in this area of the type and nature 
of the procedure presently in force at the particular psychiatric 
hospital, for general application in psychiatric hospitals throughout 


Onmemioseiae, 


The Committee is concerned with the apparent re-investi- 
gation of the very subject matter of the Ombudsman's recommendation 
to which the Deputy Minister and his staff were, at the same time, 
preparing a full and appropriate resnonse. In the Committee's 
Opinion, actions: by the) Ombudsmarmn'"'s, office. of this) nature, might 
be interpreted by the governmental organization aS an expression 
of distrusiz on lack.of ‘confidence in atsivbidity tcomadequatel yar 
appropriately take action in response to the Ombudsman's recommen- 
dation. Accordingly, the Committee recommends that in the future, 
during the period of time, provided that it is reasonable, that the 
Ombudsman is waiting upon action, steps or response from a govern- 
mental organization to a recommendation made by him, no further 
acts in the nature of investigations of the particular complaint 


be undertaken by his office without the express knowledge of the 


head of the governmental organization in cruveta anette nee 


10. Ministry of Natural Resources 


Complaint #100 at page 652 of the Ombudsman's Second 
Report deals with issues arising out of the imposition by the 
Ministry of Natural Resources of length restrictions and number 
restrictions of certain fish which can be caught by commercial 
fishermen in Lake Erie. The Ombudsman's office undertook and 
extensive investigation involving at least nine members of his 
staff and in excess of 400 hours. As a result of this investi- 
gation, the Ombudsman, after discussions with Ministry officials, 
made eleven recommendations to the Minister of Natural Resources, 
which the Minister accepted as supportive of the Ministry's 
activities or planned activities in the area. The Committee noted 
that the majority of these recommendations addressed themselves to 
matters to which the Ministry had already considered and had 


formulated to some degree, its own policies. 


The Committee is uncertain as to the affect, if any, 
that the Ombudsman's investigation and recommendations has had 
and will continue to have on the ultimate resolution of the 
difficulties experienced by the commercial fishermen in Lake Erie. 
However, what may be more important is that the commercial fishermen 
who sought the assistance of the Ombudsman, have the sense that the 
Ombudsman performed and will continue to perform a very valuable 
function for them. In the Committee's opinion, it is extremely 
important that when a member or members of a group perceive 


themselves wronged by a governmental organization that they have 


the confidence that the Ombudsman's office will, in some way, 
assist iteandsicontributeytoithe) resolutioneoefi their plaght<. In 
this respect the Committee commends the Ombudsman for the fact 


ofshis involvement on behalf of these individuals. 


11. Workmen's Compensation Board 


In its Second Report to the Legislature, this Committee 
addressed six (6) recommendations to the Workmen's Compensation 
Board to which the Board has responded. These recommendations are 


as follows: 


#2 "The Legislature require the Workmen's 
Compensation Board to print the Board's 
pamphlet entitled "Information About The 
Appeal Procedure" in the same five languages 


as its "Claim Information" booklet". (page 9) 


# 3 "The Legislature require the Workmen's 
Compensation Board t6 prepare a Separate 
booklet OY information circular tn tie 
same five languages to be forwarded to 
all claimants along with tne~rorm HiT 
letter and containing a description of the 
Board's appeal process and the procedures 
required thereby, based on the document 
tabled with the Committee by the Vice- 
Chairman of Appeals and attached as Schedule 


rc tO tiie «Menor e. (page 10) 


#4 


#5 


#7 


#9 


"The booklet or information circular should 
also contain a very clear and obvious statement 
that if the claimant does not understand any 
matter of the process or the procedures 
described, he or she should communicate with 
identified individuals within the Workmen's 


Compensation Board". (page 10) 


"The Workmen's Compensation Board review its 
DOL VeyeLreogarding miseclosurel ofits, Erle. to 

a claimant personally, with a view to its 
amendment to a policy of complete and full 


disclosure to the claimant". (page 1l) 


"The Ombudsman and the appropriate Workmen's 
Compensation Board Commissioners immediately 
commence discussions for the purpose of 

arriving at a mutually satisfactory working 


relationship". (page 12) 


"The Workmen's Compensation Board make 
available to the Ombudsman's office all 
appropriate Commissioners, Appeals 
Administrators and operating staff for the 
purpose of providing information relating 
to any matter that is being investigated by 


the Ombudsman". (page 14) 


The Committee wishes at this time to commend the 


Workmen's Compensation Board for the manner in which it has 


responded to the Committee's recommendations. 


In every case, 


the 


Board Commissioners have given serious consideration to the 
Committee's recommendations and where it was considered 
appropriate or practical, steps have been taken to satisfy the 


substance of those recommendations. 


In response to the Committee's Recommendation #2, the 
Board as early as June 1977 informed the Committee that the 
pamphlet referred to therein has been translated into the five 


languages as recommended. 


In response to the Committee's Recommendations #3 and 
#4, the Board as early as June 1977 accepted in principle the 
Committee's recommendation that a pamphlet dealing with claims 
and appeal processes should be prepared and sent out with the Hl 
letter or at the same time as the Hl letter is mailed. However, 
the Board has not as yet prepared such a pamphlet. fThis is 
primarily due to the fact that the Workmen's Compensation Board 
has, since the Committee's Second Report, been studying and 
considering changes to its appeal process. Changes have finally 
been approved by the Board Commissioners as at September 13, 1977 


for implementation hopefully by November 1977. 


The Committee notes, however, that whereas in June 1977 
the Vice-Chairman of Appeals anticipated that the changes to the 
appeals process would be substantial, the changes have only been 
minor in nature. The amendments establish a first level of appeal 
consisting of appeals adjudicators appointed by the Board given the 
right to make decisions Trom the Board file, the right to, conduce 
such investigations and hearings as may be required and render 


decisions, or refer the matter to an appeal board for hearing and 


decision. It is further provided in the appeal amendments that 
in any case where the appeals adjudicator concludes from the 
review of the file that the appeal should be referred directly 
for an appeal board hearing he will advise the parties concerned 
in writing giving the reasons. If the appellant or his repre- 
sentative requests that an appeals adjudicature hearing be held 


in any event, this will be done. 


Representatives of the Workmen's Compensation Board 
have expressed concern that strict implementation of Recommendations 
#3 and #4 in its Second Report distributed at the beginning of the 
process of a compensation claim might invoke a negative atmosphere 
in the mind of the claimant as to the whole process of compensation 
before any decision has in fact been made respecting the person's 
claim. Representatives of the Board suggested to the Committee 
that a booklet be distributed only to those persons who have 
received a decision of the Board which may be subject to appeal 


thus reducing the number of booklets to be distributed by approxi- 


mately 85%. 


However, the Committee remains of the opinion that a 
booklet of the type as contemplated by Recommendation #3 and 
Recommendation #4 in its Second Report should still be distributed 
to as many persons affected by the Board's process as possible and 
as early in the process of compensation, as possible. However, 
the Committee sees merit in the Board's concern that a booklet 
totally about appeals, distributed at the beginning of a claim, 
might in the minds of some persons, create a negative atmosphere 


which would affect the person's perception of the whole process. 


Accordingly, the Committee recommends that the booklet or 
information circular referred to in Recommendations #3 and #4 
of its Second Report be expanded to include a description and 
explanation of the entire process of Workmen's Compensation in 
Ontario and that such booklet be distributed to all persons 


ey In making this 


receiving the Board's form Hl letter. 
recommendation, the Committee also recommends that the Workmen's 
Compensation Board consider whether its booklet entitled "Claims 


Information For Employees + Employers" is no longer necessary. '22) 


In response to Recommendation #5 of the Committee's 
Second Report, the Vice-Chairman of Appeals informed the Committee 
that a independent legal opinion has been obtained which has yet 
to be fully considered and/or implemented by the Board Commissioners. 
The Committee recommends that the Workmen's Compensation Board 
complete its review of its policy regarding disclosure of its file 


ad In reviewing 


to a claimant personally, as quickly as possible. 
this policy the Committee wishes to advise the Board that in its 
opinion, a policy of disclosing a file to some individuals #and moet 
to others cannot be reconciled with any reasons the Board has 

given to date. For example, if an employer's lawyer is able to 
review the Board file personally then, at the very least, the 
employee whose injury is the subject of appeal should, if he is 

not represented, have an opportunity of reviewing the Board's file 
on his own. In fact, to disclose a file to counsel for an employer 
and not to an employee puts the employer at a distinct advantage 


in the appeal process and is, in this Committee's opinion, a denial 


of natural justice to the employee. 


In response to Recommendations #7 and #9 of the Committee's 


Second Report, the representatives of the Board confirmed that 

meetings have in fact taken place between the Board and the Ombudsman's 
office which has resulted in an improvement in the working relation- 
ship and which has satisfied the need perceived by the Ombudsman to 
obtain information emanating from Appeals Commissioners, Appeals 


Administrators and operating staff. 


At page 11 of the Committee's Second Report, it referenced 
a study group within the Workmen's Compensation Board which was 
at the time studying the entire appeal process. As a result, the 


Committee agreed that: 


"it would serve no useful purpose for the 
Committee to make, at this time, any detailed 
findings and recommendations concerning those 
appeal procedures before the Board has 
completed its internal study and had an 
opportunity to implement all appropriate 


recommendations in connection therewith". 


Since that time the group has completed its study and 
made certain recommendations for change to the Board Commissioners. 
Annexed hereto as Schedule "E" is the totality of the report and 


recommendations made by the study group to the Commissioners. 


In addition, the Board's representatives have held 
discussions with various private interest groups on the substance 
of the group's recommendations before the final decision was taken 
by the Board's Commissioners. The Commissioners ultimately rejected 


the recommendations made by the group and referred the matter to 


the Commissioners of Appeal to work as a committee to develop 
proposals for a revised two level system of apveals. This was 
done and it is in the substance as set out above (page 66) to 


become effective sometime in November, 1977. 


Now that the Board's internal study referable to its 
appeal procedure has been completed the Committee now intends to 
commence its consideration and review of the Ombudsman's comments 
in his First Annual Report as to the complexity of the Board's 
appeal procedure. As a first step it wishes to draw all members' 
attention to Schedule "E" of this Report being the recommendations 
made by the Appeal's Commissioners to the Board which formed the 
basis of discussion with interest groups as referenced above. All 
members of the House are invited to review this material and to 
provide the Committee with their comments on what merits, if any, 
are perceived by these recommendations. The Committee further 
intends to review these recommendations with members of the Board 
at the earliest appropriate date. It is noted that the amendments 
recommended by the study groups would in its opinion meet certain 
objectives as set out at pages 5 and 6 of that part of Schedule "E" 
identified as Appendix 1 of the report and recommendations to the 
Commissioners to the corporate board with respect to the apnpeal's 
system. The Committee recommends that the Workmen's Compensation 
Board consider and report to this Committee whether the apneal 
system as amended will serve to satisfy the substance of the 
objectives intended by the Board's study group of the one level 


system as Peccnmended wae 


Complaint #132 at page 697 of the Ombudsman's Second 


Report deals with three issues as perceived by the Ombudsman's 
office. Firstly, whether or not the particular complainant was 
required to repay monies to the Workmen's Compensation Board 
overpaid by it and secondly, whether the Workmen's Compensation 

Act provides the authority for the recovery of overpayments by 

the Workmen's Compensation Board. During the course of the 
Ombudsman's investigation a third issue presented itself concerning 
certain miscalculations made by the Workmen's Compensation Board 

of the amount of benefits payable to a great number of persons, 


all of which has resulted in overpayments being made. 


The Ombudsman, after completing his investigation, 
concluded that sufficient doubt existed respecting the Board's 
authority to recover an overpayment to warrant either an application 
EoOrene Supreme Court of Ontario for clarification or amending 
legislation by the Legislature. The Board, on the other hand, 
remains of the view that Part 1 of the Workmen's Compensation Act 
not only gives the Board authority to collect overpayments but 
pPoses ra Cutty to ado so. The Board is not certain that it 
possesses statutory authority to write off any overpayments 
because of the obligation incumbent upon it under Part 1 of that 


Act to maintain the accident fund. 


The Committee is of the opinion that there does presently 
exist authority under The Workmen's Compensation Act for the Board 
to recover any overpayments made to a workman. Having regard to 
the’ Board's obligation to maintain the accident fund it probably 
does not have authority under the Act to write off any overpayment. 


The question of whether the Workmen's Compensation Board ought 


to have the authority to write off overpayments is a matter 
which ought to be considered in light of its obligation to main- 
tain the accident fund in accordance with the provisions of 


Section 84 of The Workmen's Compensation Act. 


The Committee concurs with the view that the statute 
ought to be amended in such a way as to clearly set out the Board's 
authority in respect to the recovery of and the writing off of 
the overpayments made to workmen. Accordingly, the Committee 
recommends that the Workmen's Compensation Board in conjunction 
with the Ministry of Labour forthwith cause an appropriate amendment 


to be tabled in the Legislature to The Workmen's Compensation Act. a 


The Committee is also concerned with respect to the 
Board's present practice of collecting overpayments from claimants. 
The practice of forwarding a "form of letter" letter to the 
claimant advising of the amount of overpayment and demanding the 
repayment forthwith is in this Committee's opinion insensitive 
to the situation of that particular claimaint and! inethe circum] 
stances where the overpayment is entirely the fault of the Board, 


WiEhnOUtL Justification. 


The Committee was assured by representatives of the 
Workmen's Compensation Board that they would review their policy 
immediately with a view to implementing administrative procedures 
more sensitive to the individual concerned. Accordingly, the 
Committee recommends that the Workmen's Compensation Board effect 
changes in its procedures for the recovery of overpayment and 
that those procedures contain provisions wherein the particular 


circumstances of the workman is considered and that the 


= ek 


arrangements, if any, for repayment of monies be tailored to 


the workman's particular ability to repay. ‘2 


The method of recovery: should not be standardized 
and should not necessarily come from future benefits paid to the 
worker by the Board. The manner, if any, of repayment should 
depend on a number of circumstances including the reasons for 
the overpayment, the amount thereof and the person's present 
ability to repay. In situations where the overpayment is as a 
result of a Workmen's Compensation Board error, the person affected 
should not be placed in a punitive position respecting any repayment 


arrangements. 


Notwithstanding that the Ombudsman's office investigated 
three separate issues arising out of the complaint, in fact only 
two issues were the subject matter of recommendations and only 
two issues were reported in the Ombudsman's summary in his Second 
Report. It appears that during the course of the investigation 
-the Ombudsman's office confirmed with representatives of the 
Workmen's Compensation Board that as a result of the Board's 
calculation of benefits payable to workmen under the provision of 
Sections 39, 41l(a) and 43(a) of The Workmen's Compensation Act, 
Overpayment of benefits have been paid to a large number of persons 
in Ontario. It appears to the Committee that the Ombudsman decided 
not to investigate this third issue any further or make any formal 
recommendation to the Workmen's Compensation Board in respect 


thereto. 


It is not clear to the Committee when this decision was 


taken or whether it was pursuant to any of the provisions of 


Section 18 of The Ombudsman Act. It is also not clear to the 
Committee when or whether the Ombudsman decided this issue was 

not sufficient to warrant an investigation pursuant to Section 
15(2), ef His Own motion. The Committee ts Concer reduciat 

ee Ombudsman may not have completed his functions under the 

Act with respect to this third issue notwithstanding that it may 
very well be capable of "affecting any person or a body of persons 
in his or its personal capacity". The Committee is also concerned 
that the reasons why the investigation was not completed are 

not described in the Ombudsman's Second Report. Accordingly, 

the Committee recommends that the Ombudsman, in his next report, 
state the reasons why he decided not to investigate this matter 


Forther 2823) 


(b) Recommendations Made By The Ombudsman To 
Governmental Organizations Which Were Denied 

The Committee earlier commented (page 36) on the 
Ombudsman's practice with respect to these four recommendations 
wherein they were referred directly to the Legislature. The 
Committee will not be making any recommendations to the Legis- 
lature that the recommendations made by the Ombudsman in each of 
these cases be in some way implemented by the governmental 


organization in question. 


However, in the Committee's opinion, it would not be 
fulfilling its obligation to the Legislature and to the people 
of the Province of Ontario if it did not comment further on these 
cases individually making such recommendations as it deemed 


appropriate. 


2 Minist my sor (Government isenvices 


In Complaint #60 at page 581 of the Ombudsman's Second 
Report the Ombudsman made a recommendation to the Ministry of 
Government Services that it pay a particular complainant a fixed 
sum of money for losses and legal expenses incurred as a result 
of certain actions of the Ministry which in the Ombudsman's opinion, 
directly attributed to those losses and legal expenses. The Ministry 
of Government Services purchased from a third party a piece of land 
which this particular complainant had previously orally agreed to 
purchase from the third party. The Ministry representative negotiated 
the purchase of the land with full knowledge of the previous oral 


agreement. 


After receiving the Ombudsman's recommendation the Deputy 
Minister of Government Services obtained an opinion from the Deputy 
Attorney General that on his interpretation of Sections 11 and 12 
of The Audit Act and Section 23 of The Financial Administration 
Act, which sections are annexed to this Report as Schedule "F" 
there is no authority for a Ministry to make an ex gratia payment 
to persons on the authority of a report and recommendation of the 
Ombudsman, For example, Section 23 of The Financial Administration 
Act provides that if any public money is directed by "other lawful 
authority to be paid" and no other provision is made respecting 
it such money is payable under the warrant of the Lieutenant 
Governor directed to the ieaasnteus out of the consolidated revenue 
fund. In the Deputy Attorney General's opinion a recommendation of 


the Ombudsman is not other "lawful authority". 


Likewise Section 12 of The Audit Act permits the payment 


of a sum of money out of the consolidated revenue fund on account 
of "any purpose connected with the administration of justice in 
either civil or criminal matters". In the Deputy Attorney 
General's opinion a recommendation of the Ombudsman is not included 
in such purpose. Implicit in the Deputy Attorney General's 
opinion, is the view that the Ministry of Government Services 

in this matter, had incurred no legal liability as a result of 


the actions of any of its representatives. 


In other words, unless the Ministry of the Attorney 
General gives a governmental organization an opinion that the decisio 
recommendation, act or omission, which is the subject matter of the 
Ombudsman's recommendation, has created an obligation in law to 
make a money payment to the complainant, the governmental organi- 
zation is not obligated to take any action or steps to implement 
the Ombudsman's recommendation. As an example, the Ombudsman may 
formulate an opinion pursuant to Section 22(1) that the decision, 
recommendation, act or omission was wrong, but not in any legal 
sense, and make a recommendation pursuant to Section 22(3) that a 
money payment be made by the governmental organization to the com- 
plainant, and the governmental organization would be under no 


Obligation to take any action pursuant to the recommendation. 


The Committee concurs in the opinion of the Deputy 
Attorney General that there are circumstances wherein a governmental — 
organization lacks the Sentutory authority to give effect to a 
recommendation of the Ombudsman for a money payment, where no "legal — 
authority" exists. However, in the Committee's opinion, the Legis- 


lature never intended that such a gap would exist in the Ombudsman's 


ability to exercise his functions under the Act. Nor was it ever 


intended that the Ministry of the Attorney General would serve as 
the vehicle to advise governmental organizations on whether they had 
a "legal authority" to implement particular recommendations made 


by the Ombudsman. 


The Committee can perceive circumstances wherein a 
recommendation made by the Ombudsman to a governmental organization 
for the payment of a sum of money in the absence of any legal 
auGnoOLrity, would: be icin ethewopinizom:of ‘al b-concerned ,-the most 
adequate and appropriate result. To permit this gap to exist only 
tends to frustrate the Ombudsman's ahility to fully carry out his 
functions and to frustrate governmental organizations' ability to 
adequately and appropriately respond to recommendations made by the 


Ombudsman. 


Accordingly, the Committee recommends that The Audit 
Act and The Financial Administration Act be amended to provide 
that when such a recommendation made by the Ombudsman after all 
necessary and appropriate requirements of The Ombudsman Act have 
been adhered to by his office, and when entirely accepted by the 
governmental organization, "a lawful authority" is created for 
such money to be paid by the governmental organization out of the 


Consolidated Revenue Fidcisneee 


In making this recommendation, the 
Committee does not intend that a recommendation of the Ombudsman 

is to be considered legally binding or equivalent to a judgment 

Of ral ccaqurwap Nonmadoe's birt ihicent! that any lawful authority is created 
until the process intended by The Ombudsman Act of the Ombudsman's 


recommendation and the governmental organization's response, has 


been completed resulting in the governmental organization's 


acceptance thereof and agreement to the amount in question. 


The Committee noted that the Deputy Minister of 
Government Services after receiving the opinion of the Deputy 
Attorney General, terminated any further discussions with the 
Ombudsman's office on the merits of the Ombudsman's recommendation. 
At the suggestion of the Committee, the Ombudsman's office and 
the Ministry of Government Services have agreed to resume 
discussions on the merits of the recommendation, in any event of 
the opinion of the Deputy Attorney General and in any event of 
any amending legislation required. It is understood that these 
discussions will take place between the Ombudsman and the Deputy 
Minister of Government Services personally and they will report 


in due course to the Committee on the results of those discussions. 


l3e <Ministay ‘of -Housamg 


Complaint #81 at page 619 of the Ombudsman's Second 
Report contains recommendations that the regulation enacted under 
The Housing Development Act R.S.O. 1970, Chapter 213, be amended 
so as “to permit the Ministry cto «grant sthisi¢particudvan complkainantec 
application for an Ontario Home Renewal Plan grant, by overriding 
a decision already taken by the local municipality refusing the 
application. Up until the time the Ombudsman tabled his Second 
Report in the Legislature, the Minister of Housing considered the 
Ombudsman's recommendations toshalte merit and he accordingly 
instructed his staff to take a closer look at the feasibility 
of such an amendment. After an evaluation was made by the 
Ministry, however, the Minister concluded the the Ombudsman's 


recommendations were not feasible. 


The Deputy Minister of Housing, when he appeared before 
the Committee, tabled and read from a prepared statement raising 
for the first time the issue of the Ombudsman's jurisdiction to 
investigate and make recommendations in respect of this complaint. 
Attached hereto as Schedule "G" to this Report is a copy of the 
Deputy Minister's statement for the information of all members. 
The Committee understands the substance of the Ministry's position 
to be that because the subject matter of the complaint is a decision, 
mecommendation, actiorromission ‘of the’ particular. municipality ‘in 
refusing to grant this complainant's application, it is a matter 
concerning local government and beyond the jurisdiction of the 
Ombudsman. In any event of the question of jurisdiction, the 
Ministry of Housing takes the position that the local munici- 
pality acted properly in refusing the application on the grounds 
that the circumstances of the application did not come within the 


requirements of the regulations. 


The Committee is of the opinion that the Ombudsman does 
inact lackwurasdiction intirespect of this-’complaint and 
accordingly was without authority to make a recommendation to the 


Minister of Housing pursuant to Section 22 of The Ombudsman Act. 


That notwithstanding, and in any event of the position 
taken by the Deputy Minister of Housing respecting the Ombudsman's 
recommendations, the Committee notes the comments of the Deputy 


Minister at pages 15 and 16 of his statement wherein he can find: 


"Considerable merit in extending the program 
to those cases where the improvements to the 


house will enable the owner to take up 


> 


occupancy in an otherwise uninhabitable 


dwelling unit". 


These comments were made by the Deputy Minister in the 
context of a study presently underway by the Ministry respecting 
the matter of amendment and expansion of the present program. The 
Committee is of the opinion that if the program is extended into 
this area it would reduce the inequity as perceived by the complainant 
and the Ombudsman in this particular case. Accordingly, the 
Committee recommends that the Ministry of Housing effect amendments 
to The Ontario Home Renewal Program so as to exclude the requirement 
of occupancy as a test of eligibility where improvements to the 
house in question will enable the applicant to take up occupancy 


in an otherwise uninhabitable dwelling unit. °? 


With respect to this particular complaint, the Committee 
hopes that when the appropriate changes are made to the program, 
the municipality in question would consider more favourably a 


fresh application if made. 


The Committee is concerned as to the timing wherein the 
Ministry of Housing raised the matter of jurisdiction. Had this 
question been considered by the Ministry and discussed with the 
Ombudsman at the very early stages of the complaint a great deal of 
time of the Ombudsman's office, the Ministry of Housing and this 
Select Committee would have been saved. Accordingly, this Committee 
recommends that hereafter all governmental organizations receiving 
notices from the Office of the Ombudsman of his intention to 
investigate pursuant to Section 19(1) of The Ombudsman Act, review 


and determine and make known to the Ombudsman their position 


immediately with respect to jurisdiction. ‘7° 


14. Workmen's Compensation Board 


(a) Complaint #135 at page 703 of Ombudsman's Second Report 


In this case the Ombudsman investigated a complaint by 
an injured workman that the Workmen's Compensation Board had 
terminated his entitlement to benefits and that the Board ought to 
provide further assistance to him in obtaining suitable employment. 
The Ombudsman, after his investigation was completed, concluded that 
the Board had been very fair in dealing with this complainant in 
respect of financial benefits provided. However, he recommended 
that the Rehabilitation Department of the Workmen's Compensation 
Board take an active and intensive role in facilitating this person's 
fecturn to the labour force in the form of a rehabilitation *program 


PeeLast LOr da perlod ‘Of ‘six months. 


The Ombudsman's recommendation was considered by a panel 
of Appeal Commissioners of the Workmen's Compensation Board who 
decided that it could not accept the Ombudsman's recommendations 
for essentially two reasons. Firstly, that providing rehabilitative 
services to a person who has previously been disentitled to further 
compensation benefits is contrary to Board policy and subject to 
certain legislative obstacles. Secondly, in the Board's opinion 
further assistance to this person would not be in his best interests 


and would not ultimately assist in finding him suitable employment. 


However, representatives of the Workmen's Compensation 


Board conceded to the Committee that notwithstanding the current 


Board policy respecting the granting of rehabilitative services, 
it has granted such benefits on previous occasions without 
necessarily conferring a financial benefit, when the Board 


considered it in the best interests of the workman so to do. 


The Committee cannot support the recommendation of the 
Ombudsman for reasons previously set forth (page 36). However, 
the Committee is concerned that the Workmen's Compensation Board 
has given the Ombudsman apparent reasons for its refusal to 
implement a recommendation which are not in fact valid. The policy 
of the Board referable to the granting of rehabilitative services 
has clearly been abridged on previous occasions and there are 
no legislative obstacles to prevent the Ombudsman's recommendations 
from being implemented. In the final analysis, the Board's 
decision was solely on the fact of the particular case and as 
such it should have so advised the Ombudsman so that he might 


have assessed the Board's response in that context. 


The Committee is further concerned that notwithstanding 
the Board's reasons for refusing the Ombudsman's recommendation 
the complainant is still unemployed some fifteen (15) months after 
the Board reached its decision. In the Committee's opinion, the 
Board has a duty to reconsider pursuant to Section 75 all decisions 
made by it previously, including its response to the Ombudsman's 
recommendation, with a view to providing this person with whatever 
assistance is available from nee Workmen's Compensation Board to 
permit this person to return to the work force. The Committee 
therefore recommends that the Workmen's Compensation Board conduct 


a hearing in accordance with that Section exercising all its 


powers of discretion and equity that the present circumstances 


Of thas.clLaim Dacron 


In these times of high unemployment, 
the Committee does not consider the Workmen's Compensation Board 
to have the luxury to refuse to assist someone in returning to 


the work force because of a technical non-compliance with some 


established, but, not binding,. policy. 


The recommendation made by the Committee to the 

ernen s Compensation Board is not to be taken as a preference 

of the Ombudsman's position over that of the Board's. It is 
rather a recognition by this Committee that after some twenty-two 
(22) months since this person came to the Ombudsman's office he 

is still seeking the assistance of the Board and is still seeking 
employment. In the Committee's opinion notwithstanding its 

formal position respecting the recommendation of the Ombudsman, it 
has a duty to assist, in whatever way it considers appropriate, 
the Ombudsman and the Board to resolve the continuing difficulties 


ot scthis complainant. 


The Committee also notes that whereas the response of 
the Workmen's Compensation Board was received by the Ombudsman 
on or about the 30th of August, 1976, the Ombudsman's reply to 
the Chairman of the Workmen's Compensation Board on what action 
he intended in respect of that response was not made for some eight 
(8) months. The Committee considers this delay inordinate in the 
circumstances. Accordingly, it recommends that the Ombudsman in 
all cases reply to a governmental organization's response to his 


recommendation within a reasonable time wo 


(b) Complaint #136 at page 705 of Ombudsman's Second Report 


The specific recommendation made by the Ombudsman to 
the Workmen's Compensation Board in this case was that a previous 
decision of an appeal panel be varied and that the complainant 
be granted temporary total disability payments for a period of 
time lost from work. In the Ombudsman's opinion, the symptoms 
causing the complainant to be absent from work during this period 
were identical to those suffered by the complainant in a previous 


period for which benefits were paid. 


The Board rejected the Ombudsman's recommendation 
essentially on the ground that, in its opinion, the complainant 
had returned to her "pre-accident state" and accordingly the 
symptoms sustained during the period in question were not identical 
to those experienced during the previous period when disability 


payments were paid. 


The Committee had great difficulty in its review of 
this matter and in sorting out the positions taken by both the 
Ombudsman and the Workmen's Compensation Board. In the Committee's 
opinion the confusion was due in part to the manner in which the 
Ombudsman's office conducted this investigation. That is, the 
Ombudsman forwarded two letters of recommendation dated June, 1976 
and March 22, L977 both “apparently pursuant to sectiom 22 0171s 
Ombudsman Act; one letter sent pursuant to Section 19(3) of The 
Ombudsman Act dated January 19, 1977 after the first letter of 
recommendation was sent but before the second; conducted at least 
two sets of investigations and held at least two "in house" 


conferences wherein the Ombudsman formulated opinions and 


recommendations pursuant to his powers under Section 22 of The 
Ombudsman Act. The Board, in response to the various communications 
from the Ombudsman's office, has made a total of four responses 


to the Ombudsman on the substance of the recommendation. 


On the other hand, the Committee considers the grounds 
upon which this complainant originally was granted benefits to be 
a source of confusion in the mind of this complainant and the Office 
of the Ombudsman. That is, the Board originally granted entitlement 
to benefits for the symptoms causing the original absence from 
work through a terminology of "aggravation by the work incident". 
The very description of the "cause" is capable of fostering, in the 
mind of the claimant, the expectation that every time the symptoms 
recur there is an entitlement to benefits. The Committee notes that 
this expectation was also fostered in the minds of members of the 


Ombudsman's staff. 


The Committee regrets the state of confusion that existed 
both in the manner in which this complaint was processed by the 
Ombudsman's office and the original classification of this person's 
disability by the Workmen's Compensation Board. The Committee has 
no doubt that these matters have in some way contributed to the 


fact that this complaint is still unresolved. 


For reasons already expressed, the Committee cannot 
support or recommend the Ombudsman's recommendation to the 
Legislature. However, the Board has adopted a rather strict 
application of its powers by rejecting benefits to the complainant 
notwithstanding that the symptoms causing the absence from work 


for the period in question appear to have been a direct result 


of an "aggravation by the work incident". The Board has, by its 
response to the Ombudsman, in effect required the complainant to 
treat every recurrence of symptoms by reason of aggravation as a 
"new injury". In the Committee's opinion, the issue is not really 
whether the symptoms suffered by the person are compensable under 
The Workmen's Compensation Act, but whether they are to be processed 
by the Board within the original claim made by the claimant or a 


new claim not yet made. 


The Workmen's Compensation Board has wide powers of 
discretion under Section 75 of The Workmen's Compensation Act to 
reconsider any previous decision made by it and "vary, amend, or 
revoke such decision". Notwithstanding the Committee's position 
respecting the Ombudsman's recommendation it cannot totally agree 
with the strict position taken by the Board in this circumstance. 
Accordingly, it recommends that the Workmen's Compensation Board 
reconsider this case pursuant to Section 75 of The Workmen's 
Compensation Act exerciSing its powers of inguiry to obtain all 
relevant evidence respecting the nature of and status of the 
symptoms suffered by this complainant within the period in question 
with a view to determining whether the symptoms complained of were 
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caused by the "aggravation by the work incident". 
the case, the Committee recommends that the Board should then 

exercise its powers pursuant to Section 75 in favour of an award 
to this complainant without requiring the person to engage in the 


Board's entire process of a new claim. 0°) 


PARTsel D1 


CONTINUING FUNCTION OF THE SELECT 
COMMITTEE ON THE OMBUDSMAN 


The concept of the Ombudsman as a part of the parlia- 
mentary system of government in Ontario is barely two years old. 
As such, it continues to be the subject matter of much discussion, 
interpretation, criticism, and commendation. Additionally, because 
of the novelty of this concept in the context of our system of 


government, it iS a matter of continuing evolution and development. 


Because of the newness of the office and the policies 
adopted by the incumbent Ombudsman with respect to his functions, 
it has been both a source of confusion and misunderstanding. The 
Ombudsman has himself sought the advice and assistance of the 
Committee in matters wherein he and his staff have had no previous 


insight and experience. 


For all of these reasons, the Committee perceives its 
role, among others, on a continuing basis, to interpret for all 
concerned, the concept of the Ombudsman in the context of our 
system of government and to help all persons concerned understand, 
appreciate and participate in the operation, organization and 


development of the office. 


fo £ully,and. properly. carry out this. role, this 
Committee perceives a need for its continuing education in matters 
relating to the concept of Ombudsmen, both practical and theoretical. 
With this expanded knowledge and experience the Committee will 


best be able to serve the Ombudsman, the members of the Legislative 


Assembly and the people of the Province of Ontario. 


PART IV 


EXPANSION OF ORDER OF REFERENCE 
OF LTHE SELECT LCOMMITTER 


Recommendation #29 of the Second Report of the Select 


Committee provided that: 


Drioeicy, 


"The Order of Reference of this Select 
Committee be expanded to provide that it 
review from time to time the estimates 

of the Ombudsman as they become available, 

to report thereon to the Legislature, and 

to make such recommendations as the Committee 


deems appropriate". (page 49, Second Report) 


The Committee views this recommendation to be of utmost 


Accordingly, it recommends that the Legislature pass 


an Order of Reference so amending during this session of the 


Legislature. 


(41) 


In any event of its expanded Order of Reference dealing 


with Ombudsman estimates, it will be required by reason of the 


number and volume of reports emanating from the Ombudsman's office, 


to sit concurrently when the Legislature is in session. Accordingly, 


it recommends that its Order of Reference be further amended to 


give it the authority to sit on such occasions as it deems appropriate 


concurrently with the Legislature. 


(42) 


a) ae 


SCHEDULE A 


SUMMARY OF RECOMMENDATIONS 


sie Accordingly, this Committee recommends that the 
Government cause the Commission's report to be submitted forth- 
with and that immediately thereafter a Commission of Inquiry or 
other suitable forum be appointed under The Public Inquiries 

Act, 1971 with terms of reference identical to the agreement 
between the Minister of Housing and the Ombudsman dated October 
1, 1976, such Order-In-Council to append as schedules thereto 

the said agreement and the transcript of the Select Committee's 
proceedings dated October 1, 1976. Further the Order-In-Council 
to provide that the Commission or forum actively inquire into 

the issues relevant to the former landowners and the property 
acquisition agents, that the Commission or forum retain its own 
Pouce seo assist 2t in the sinvestigation,.preparation and 
presentation to it of all relevant evidence. With respect to the 
phrase "adversarial nature", it should be given the identical 
context in the Order-In-Council as it is given in the agreement 
OL October 1, 1976 and.as interpreted by. the Court of Appeal in its 


judgment released April 1, 1977. (Page 13) 


Dis The Ombudsman and his office define more precisely 
appealable decisions from governmental organizations, provide as 
many examples thereof as possible from the experience of the office 
to date to the Ministry of the Attorney General and thereafter 


conduct meetings with the Ministry of the Attorney General. (Page 16) 


Lye The Minister of Correctional Services make the 


Ombudsman's Correctional Services Report public as soon as it 
is received by him in final form in order that it might be 
reviewed and subsequently reported upon to the House by the 


Select Committee on the Ombudsman. (Page 18) 


4. An amount be received and approved as part of the 
Ombudsman's estimates required to find a complete management 
study for the Office of the Ombudsman by a firm or individual 
chosen by the Ombudsman in accordance with the required proposal 


and tendering procedures of the Manual of Administration. (Page 21) 


3) The Ombudsman in choosing the management consultant 

best suited to perform the service intended, secure the term of 

the retainer, that the consulting firm upon completion of the 

study and service, furnish him with a "Report" which will 

summarize the format of the study, the findings of the study, the 
recommendations, suggestions, clarifications, improvements, and 
matters initiated within the study, and present it to the Ombudsman's 
office, together with a summary of those recommendations, suggestions, 
clarifications, improvements, and matters initiated by it which 

have been implemented by the Ombudsman, together with a summary 

of those recommendations which have not been implemented with 


reasons, if known to the management consultant. (Page 22) 


6. The Ombudsman table the report referenced in Recommen- 
dation #5 with the Committee forthwith upon receipt thereof by 
him so that the Committee can continue its review and consideration 


of the matters relating to the organization and operation of his 


office. (Page 22) 


ie The Ombudsman specifically address the management 
consultant whom he may retain to the trends referable to his 
office's ability to process complaints as evidenced by the 
comprehensive statistical summary contained in his Second 
Report, for specific attention and treatment as part of the 


Management consulting process. (Page 23) 


Bi The Ombudsman forthwith amend his policy relating 
to the time spent by his office on non-jurisdictional matters 
so as to reduce the time his staff spends on this type of 


complaint. (Page 29) 


oe The Blueprint of the Ombudsman, in whatever stage it 
presently exists, be produced to the management consultant who 


may be chosen to perform the management consulting services. (Page 31) 


On The Ombudsman in conjunction with the management 
consulting firm chosen, integrate this Blueprint with the result 
of the management study and thereafter table it, together with 
the Blueprint provided to the management consultant in accordance 
with Recommendation #9, with this Committee for review as part of 
its continuing consideration of the organization and operation of 


the Office of the Ombudsman. (Page 31) 


Lal. The Ombudsman include in the case summaries contained 


in his subsequent reports the following: 


(a) 


(h) 


(i) 


(k) 


an identification of the complaint received in 
writing indicating whether it is one or a combina- 
tion of a decision, recommendation, act or omission 
of a governmental organization; 


particulars of the Ombudsman's decision to investi- 
gate pursuant to Section 15(2) with reasons therefor, 
if any; 


a summary of the investigation undertaken with 
special reference to the provisions of Sections 19 
and 20 employed by the office in the circumstances; 


if any notification has been sent to the governmental 
organization pursuant to Section 19(3) a description 
of the notice together with a description, if any, 

of what representations had been made to the 
Ombudsman by those affected; 


the specific opinions reached by the Ombudsman after 
the investigation has been made pursuant to Sections 
22(1) or 22(2) with concise reasons therefor; 


the specific recommendations made to the governmental 
organization pursuant to Section 22(3) with concise 
reasons therefor; 


the response, if any, received from the governmental 
organization in respect of his recommendations and 
a statement by the Ombudsman whether in his opinion 
the response is adequate or appropriate; 


a report on any meetings held by the Ombudsman 
with the Premier in respect of any reconmendations 
denied; 


if a decision is made by the Ombudsman not to 
refer the matter to the Premier reasons therefor; 


a statement by the Ombudsman of what he wishes the 
Committee to address itself to in considering a 
particular complaint and what recommendation, if 
any, he would like the Committee to make to the 
Legislature; 


where a finding has been made in favour of the 
governmental organization, items (a) through (c) 
inclusive and item (j) should be contained in the 
case summary. (Pages 39-41 ) 


2% The Ombudsman's office revise its terminology in 


reporting line summaries of complaints so that the risk of 


misinterpretation by the public as to the conduct of the govern- 


mental organization is eliminated. (Page 41) 


be The Ombudsman re-open Complaint #5 at page 500 of his 
Second Report to consider whether all complaints arising out of 
this case have been fully investigated and to consider whether 
any re-emphasis of investigation might permit the Ombudsman to 
formulate opinions and make recommendations pursuant to Section 


22 of The Ombudsman Act. (Page 46) 


14. The Ministry of the Attorney General effect a centralized 
scheme whereby licences that have been suspended for the non- 
payment of fines may be isuncdiately reinstated upon the payment 


of those fines, (Page 4° 


15s The Ombudsman and his office keep the Ministry of 
Consumer and Commercial Relations informed of any further examples 
of perceived hardship to individuals as a result of the seven 


year period contained in The Consumer Reporting Act. (Page 50) 


16% In the event the numbers of complaints increase with 
respect to the seven year reporting period the Ministry forth- 
with effect a study on the merits of reducing the period to one 
which will reduce the degree of hardship while preserving the 


purpose and substance of the legislation. (Page 50) 


nies The Ministry of Consumer and Commercial Relations 


table, during this current session, an amendment to the Vital 


Statistics Act deleting the present requirement of registration 
that the father's name precede that of the mother's respecting 
the surnames of their children, thus affording the parents the 


option of choosing the order of the surnames. (Page 51) 


La The Minister of Consumer and Commercial Relations 
introduce legislation clarifying and defining the status of 
persons affected by the sex designation change and the proposed 
amendment to the Vital Statistics Act so as to avoid the creation 


of a third category of persons in the Province of Ontario. (Page 52) 


i BLS I In all subsequent reports the Ombudsman, except to 
the extent he considers it necessary pursuant to Section 13(2) 
of The Ombudsman Act, not disclose the identity of penal 


institutions from which complaints originated. (Pages 52-53) 


2 0% The Ombudsman forthwith take such steps as are necessary 
within his office to instruct his staff to hereafter refrain 

from commenting to representatives of governmental organizations 

as to the suitability and competence of servants, agents or 


employees of the government organization. (Page 53) 


2 1. The Ministry of Correctional Services undertake a 

continuing educative program for the administrative staff who 
issue temporary absence pa sees that the regulations can be 
interpreted as consistently and as equitably as possible over 


the entire province. (Page 54) 


Dai, The Ministry of Correctional Services complete its 
review of the policies concerning hearings in respect of 
disruptive behaviour and effect as soon as possible a new 
policy satisfying the terms of Recommendation #13 of the Second 


Report of the Select Committee. (Page 56) 


236 The Ministry of Education forthwith pursue its 
discussions with the insurance industry and other interested 
parties for the purpose of developing an appropriate contract 
of insurance in the indemnity type at a realistic premium which 
would adequately compensate a pupil for injuries sustained in 
the case of a pure accident as a result of participation in 


shop classes and in organized athletic activities. (Page 57) 


24. The Ministry of Government Services table appropriate 
legislation in the Legislature during this current session 
removing the present restriction on the total current earnings 


of a provincial superannuate. (Page 58) 


pb: The Ministry of Health forthwith formulate procedures 
in the area of "escorted privileges" of the type and nature of 
the procedure presently in force at the psychiatric hospital 
referenced by Complaint #69 in the Ombudsman's Second Report, 
for general application in psychiatric hospitals throughout 


Ontario. (Page 62) 


26. During the period of time, provided that it is reason- 


able, that the Ombudsman is waiting upon action, steps or 


response from a governmental organization to a recommendation 

made by him, no further act in the nature of investigations of 

the particular complaint be undertaken by his office without 

the express knowledge of the head of the governmental organization 


in question. (Pages 62-63) 


alk The booklet or information circular referred to in 
Recommendations #3 and #4 of the Committee's Second Report be 
expanded to include a description and explanation of the entire 
process of Workmen's Compensation in Ontario, and that such 
booklet be distributed to all persons receiving the Board's 


Form Hl letter. (Page 68) 


23% The Workmen's Compensation Board consider whether, 
in view of Recommendation #26 above, its booklet entitled 
"Claims Information for Employees + Employers" is no longer 


necessary. (Page 68) 


25. The Workmen's Compensation Board complete as quickly 
as possible its review of its policy regarding disclosure of its 


files to the claimant personally. (Pace 68) 


S05 The Workmen's Compensation Board consider and report 

to this Committee whether the appeal system as amended will 

serve to satisfy the substance of the objectives intended by the 
Board's study group of the one-level system as recommended, such 
objectives as set out in pages 5 and 6 of Appendix I of the Report 


and Recommendations to the Commissioners. (Schedule "E") (Page 70) 


ene The Workmen's Compensation Board in conjunction with 
the Ministry of Labour forthwith cause an amendment to be tabled 
in the Legislature to the Workmen's Compensation Act, specifically 
authorizing the Board to recover or write-off, as the case may 


be, overpayments made to workmen. (Page 72) 


oa The Workmen's Compensation Board effect changes in 

its procedures for the recovery of overpayments and that those 
procedures contain provisions wherein the particular circumstances 
of the workman is considered and that the arrangements, if any, 
for repayment of monies be tailored to the workman's particular 


ability to repay. (Pages 72-73) 


Dre The Ombudsman in his next report state the reasons 
why he decided not to investigate further the issue of the 
miscalculation of benefits payable to workmen as found in 


Complaint #132 of his Second Report. (Page 74) 


34. The Audits Act and The Financial Administration Act 

be amended to provide that when the Ombudsman, after all necessary 
and appropriate requirements of The Ombudsman Act have been 
adhered to, makes a recommendation to a governmental organization 
for the payment of a sum of money, in the absence of any other 
express legal authority, and when the recommendation is entirely 
accepted by the governmental organization, a "lawful authority" 

is created for such money to be paid by the governmental organi- 


zation out of the Consolidated Revenue Fund. (Page 77) 


Sate The Ministry of Housing effect amendments to the 
Ontario Home Renewal Program so as to exclude the requirement 

of occupancy as a test of eligibility where improvements to the 
house in question will enable the applicants to take up occupancy 


in an otherwise uninhabitable dwelling unit. (Page 80) 


BG Hereafter all governmental organizations receiving 
notices from the Office of the Ombudsman of his intention to 
investigate pursuant to Section 19(1) of The Ombudsman Act, 
review, determine and make known their position immediately with 


respect to jurisdiction. (Pages 80-81) 


Bree The Workmen's Compensation Board conduct a hearing 

in accordance with Section 75 of The Workmen's Compensation Act 
of the matters referenced by Complaint #135 of the Ombudsman's 
Second Report, exercising all its powers of discretion and equity 


that the present circumstances of this claimant warrant. (Page 83) 


38 The Ombudsman in all cases reply to a response made by 
a governmental organization to his recommendation within a 


reasonable time. (Page 83) 


Bo The Workmen's Compensation Board reconsider the decisions 
made by it previously respecting the claimant referenced by 
Complaint #136 of the Ombudsman's Second Report, pursuant to 
Section 75 of The Workmen's Compensation Act, exercising its 

power of inquiry to obtain all relevant evidence respecting the 


nature of and status of the symptoms suffered by this person within — 


the period in question with a view to determining whether the 
symptoms complained of were caused by the "aggravation by the 


work incident". (Page 86) 


40. If the symptoms were caused by the aggravation by the 
ork incident the Board should exercise its powers pursuant to 
Section /5 in favour of an award to this complainant without 
requiring the person to engage in the Board's entire process of 


a new claim. (Page 86) 


4l. The Legislature pass an Order of Reference amending 
the Order of Reference of the Select Committee to provide that 
it review from time to time the estimates of the Ombudsman as 
they become available, to report thereon to the Legislature, and 
to make such recommendations as the Committee deems appropriate, 


during this session of the Legislature. (Page 88) 


42. The Order of Reference of the Select Committee again 
be amended to give it the authority to sit on such occasions as 


it deems appropriate concurrently with the Legislature. (Page 88) 
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RECOMMENDATIONS CONTAINED IN THE SELECT 
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pe ides SCHEDULE C 


FEASIBILITY STUDY 
FOR 


MANAGEMENT CONSULTING SERVICES 


General 


The purpose of this study is to define the feasibility 
of the management study in order that a request for proposals 
meets the reguirements of the Manual of Administration Directive 
on Management Consulting Services 50 -3. 


The Problem 


The Office of the Ombudsman is presently faced with 
a situation, wherein, the limited resources available to the 
Office must be better utilized in order to ensure that the 
rapid growth in the volume of complaints does not result in 
a reduction in service to the public. 


The organizational structure and complaint handling 
practices of the Office of the Ombudsman have been developed 
over the last two years to meet a high continuous demand for 
complaint handling services that has persisted from the inception 
of the Office in May of 1975. The demand for these services 
has exceeded initial expectations and as with other public 
SeccOL Organizations reliains as aolargely uncontrollable factor. 
However, in the face of an open ended demand situation the Office 
of the Ombudsman is required to provide services with resource: 
limits imposed by the office's annual budget. 


Recognizing these limitations, the Ombudsman and his 
senior staff view the large backlog cases (2,500), the lengthening 
in the average duration to closing from 63 days to 75 days and 
the continuing high influx of complaints (554 per month) as 
strong evidence that the existing organization and practices of 
the office could be improved to meet the ever-increasing demand 
for complaint handling services. 


Objective 


The Office of the Ombudsman requests proposals for a 
program initiated and coordinated by outside consultants which 
is designed to meet the overall objective of improving the 
efficiency and effectiveness of the complaint handling services 
of the office. 


Generally speaking, the program proposal should 
outline a methodology designed to identify specific problems 
in the areas of organizational structure, human resource 
utilization, and office methods/procedures. In addition, the 
program should address itself to developmental issues such as the 
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organizational, procedural and budgetary impact of the expanded 
jurisdiction comtemplated in the Ombudsman's Reports to the 
Legislative Assembly. Finally, all recommendations for 
improvements to the office should be accompanied by an analysis 
of their impact on all levels of service, their cost effective- 
ness, and their suitability from an implementation viewpoint. 


Without in any way restricting the possible scope of 
inauiry conducted by the Management Consulting Service among 
the matters that should be considered by the study are: 


i The development of guidelines and recommendations 
designed to improve upon the existing organizational 
structure of the Office of the Ombudsman. 


Phe The development of guidelines and recommendations 
with the aim of defining clear organizational goals 
and standards for complaint handling services. 


he The development of guidelines and recommendations that 
will provide a basis for defining the roles, responsi- 
bilities and the delegation of duties as they relate 
to the Ombudsman, senior staff and other staff engaged 
by the office. 


4. The development of guidelines that will provide a 
basis for the establishment of policies to govern 
the allocation of human resources. 


Sh The development of recommendations with respect to 
the advisability of the creation of second-in-command 
or chief operating officer position within the office. 


ae The development of guidelines that will provide a 
basis for a communications policy designed to meet 
the defined organizational goals of the office. 


Pe The development of guidelines and recommendations 
for the improvement of complaint handling procedures. 


oo The development of a system designed to provide 
management with complaint work load and expenditure 
forecasting information. 


9. The development of guidelines to improve administra- 
tive and operational support services. 


10% The development of guidelines to improve the individual 
and collective management processes. 
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ite By 


The development of guidelines and recommendations 
with respect to the organizational, procedural and 
budgetary impact of the expanded jurisdiction 
contemplated in the Ombudsman's Reports to the 
Legislative Assembly. 


Terms of Reference 


following 
(a) 
(b) 


(c) 


(d) 


(e) 
(£) 


The program proposals should be explicit in the 
areas: 


The time required for the completion of the program. 


The method and frequency of reports from the management 
consultants. 


The methods employed to involve all levels of staff 
in the program which will provide sufficient staff 
involvement and will ensure that current levels of 
service to the public are not diminished as a result 
of excessive staff commitments to the program. 


The methods proposed to implement the guidelines 
and recommendations of the study. 


The background of members of the consulting team. 
The cost of the program. 


It is the opinion of the Ombudsman and his senior staff 


that skilled resources and personnel which would be required to 
conduct such a management study are not available for this 
project from within the Office of the Ombudsman. 
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Figen! Ontario 
Manual of 35. Purchase and Management of 
win Fe Administration . Goods and Services-General 


4. Competitive Purchasing 


COMPETITIVE PURCHASING 


The following directive was approved by Management Board on March 26, 1974, 
and came into effect immediately. 


PURPOSE 


Product and/or 
Service 


Suppliers 


Minimum of Three 


Quotes 


Formal Procedures 


Documentation 


Public Opening 


of Tenders 


To promote fair supplier competition and optimize value 
and service for public monies expended. 


Requirements shall be defined, whenever possible, in 
terms of performance, design, or generic specifications 
in order to encourage supplier competition. 


To simplify the procurement process, standard purchase 
specifications shall be developed whenever feasible for 
high voiume and high value repetitively required items. 


The suppliers invited to quote shall be selected in an 
objective and equitable manner. 


Vendor lists shall be maintained by ministries and 
agencies and shall’ be’ used Tor selecting the suppliers 
invited to quote. 


Interested suppliers shall be given a fair opportunity 
to bid on Government business. 


A minimum of three quotes shall be solicited unless 
explained in writing or explicitly covered by ministry 
polacy: 


Purchasing policies of ministries and agencies shall 
describe any exclusions to the three quotation require- 
ment (such as petty cash or small value transactions, } 


Formal procedures for supplier quotations and invitations 
to tender shall be used when requirements exceed pre- 
scribed limits or meet other criteria as determined by 
ministries and agencies. 


Ministries and agencies shall describe in their purchas- 
ing policies criteria for determining which procedures 
will be used. 


When necessary to ensure equitable opportunity for 
suppliers, advertising may be used. 


Documentation is required for all supplier quotations. 


Public opening of tenders shall take place whenever 
practical where the estimated purchase price exceeds 
prescribed limits or meets other specified criteria as 
determined by ministries and agencies. 


Ministries and agencies shall describe in their pur- 
chasing policies the criteria which determine when 
tenders will be publicly opened. 


35-4-1 
30 Apr 76 


y FR Ontario 
as Manual of 
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Administration 


Public Opening 


of Tenders 
(Continued) 


Selection of the 


Successful 


Supplier 


35-4-2 
30 Apnr 76 
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35. Purchase and Management of 
Goods and Services-General 
Policies 


— 


4. Competitive Purchasing 


Generally multiple item and multiple destination tenders 
may be excluded from public opening to avoid possible 
misinformation. 


Only the bidder's name, address and the amount of the 
bid need be disclosed at public tender openings. 


The evaluation of bids shall be based on objective 
and defensible criteria established by ministries and 
agencies. 


Ministries and agencies shall describe in their pur- 
chasing policies the criteria .to be used in evaluating 
tender submissions. 


Bids shall be compared on the basis of full costs, 
including; direct. delivered,.indirect, carrying, con- 
tingent and overhead costs. 


Reasons for the non-acceptance of the lowest respon- 
sible bid shall be documented. 


Ministries and agencies shall describe in their 
purchasing policies the levels of authority required 
to approve non-acceptance of the lowest responsible 
bid. 
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SCHEDULE E 
Statemecnt.of the;Problem: 
The Appeals System in effect since January 10, 1975 has 
demonstrable problems. The major problems are: 
‘Ay There is a significant time lag between regelrpt of 
appeal and final resolution of the issue. 
Bi The practice of placing the responsibility on one person 


(a Commissioner) of making a decision on a matter 
heard by another (an Appeals Examiner) is questionable 
in law and unsatisfactory in operation. 

Om The System results in repetitious Hearings often 
without significant new information or argumenet. 

DD, The System also results in unreasonable and unnecessary 
expense for the Accident Fund and for employers and 


representatives of parties. 


Is We have considered a report prepared by the Study Group 
appointed by the’ Vice-Chairman of Appeals, see Appendix I. 
While not all of the Commissioners necessarily agree with all 
of the procedural and administrative details contained in 
the report, we aré“ivagreement (Mr. D.G. Decker contra, 


Mrs. M.H. Russell absent)with the main recommendation 


~"108 — 


that the first step in the present Appeals System should be 
eliminated and that all appeals should be dealt with by a three 
person panel, with final decision making authority, subject to an 
Application for Re-consideration under Section 75 of The 
Workmen's Compensation Act. 

We note the opinion of the Board's aairen as and General Counsel 
that The Act would not have to be amended to give effect to the 
report of the totudy Gaoup, see 2ppendiai. 

We appreciate the fact that the Board may wish to canvass the 
opinion of various interested groups with respect to any 
proposed re-organization of the Appeals System. It is likely 
that any discussions would deal with the general proposal and 


not with the procedural and administrative aspects of such 


proposal. 


Recommendation: 


Having regard to the above considerations, we recommend, therefore, 


that the present Appeals System be re-organized to provide for a one step 


process consisting of Appeal Board Panels of three persons having final 


decision making authority, subject to Applications for Re-consideration 


under Section 75 of The Workmen's Compensation Act. (See Appendix III) 


April 4, 


lal 


Yo 

Cre Wal Reed. ce. 
Vice-Chairman of Appeals 
pro the Commissioners 
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REPORT AND RECOMMENDATION RE APPEALS SYSTEM 
Statement of the } roblem: 

The Appeals System in effect since January 10, 1975 has 

demonstrable problems. The major problems are: 

1; There is a significant time lag between receipt of appeal 
and final resolution of the issue. 

rae There is criticism of one person judging matters 
frequently involving Bes i areas of credibility. 

oe The practice of placing the responsibility on one person 
(a Commissioner) of making a decision on a matter heard 
by another (an Appeals Examiner) is questionable in law 
and unsatisfactory in operation. 

4. The System does not fully utilize the adjudicating skill 
and experience of the involved personnel. 

a5 The System results in repetitious hearings often without 
Significant new information or argument. 

Gr The System also results in unreasonable and unnecessary 
expense for reporting services, travelling and other 
expenses for employees; ~witnesses,as well as costs to 
employers and representatives. 

te Necessitates repetitive handling of files, preparation of 
documentation, arranging and scheduling oi hearings with 


the attendant administrative and clerical costs. 
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General Comments: 
Task Foree Report: 

The Task Force Report which was the basis for the develop- 
ment of the present Appeals System had three basic criticisms 
of the former system: 

Il. Redundancy,- there were three levels ofappedalvand 

two hearings were required. 

cs Rigidity — cach case had to proceed through the tiree 

levels: 

3. lack of Service Orientation - formality of the process 

and the hearing rooms. Failure of the Board 
to travel and make its presence maniiest 


outside of Toronto. 


Employers: 


Generally critical of the system. as: 

hoo Hearings at twoslevels are,nedundant,--~,expensive to 
them directly (appearing at two hearings) and also 
expensive indirectly as a.cost)to the.fund. 

Zeootkhe provision,ofjtwoe levelsof.appeal produees more 


decisions favourable to the employee. 


Laboaur Groups: 


Critical of the time lags involved between notice of appeal 


and final resolution, and of a system where a person decides who 
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has not heard the evidence and argument, but favour the two 
level hearing system as; 

1, It produces a more comprehensive inquiry into the 
entitlement of an employee amplifying and often expand - 
ing the matters in issue. 

2. Allows for a more reasoned and comprehensive present- 
ation at the second hearing. 


3. Produces more favourable decisions for the employee. 


Legislators: 
Members of the legislature express the greatest concern 


about the significant time lost between notice of appeal, the 


inquiry and resolution of matters in issue at a Board hearing. 


Ombudsman: 


It has been suggested by a representative of the Ombudsman 
that it could be advantageous to eliminate one step of the Appeals 


System - the Single Commissioner Decision. 


Proposals: 


Three proposals have been suggested for improvement of the 
system: 
1. Modify the present single Examiner system by giving the 
Examiner the power to decide rather than recommend. 


- continued - 
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ds Modify the present Examiner system by having 
Examiners sit in panels of three with the power to 
decide rather than recommend. Again retaining the 
present system. 
er Eliminate the Examiner level and have all matters 
requiring a hearing dealt with by a three person panel 
with final decision making authority subject to 
applications for re-consideration under Section 75 
(see Appendix A). 
Proposals No. 1 and Wo vve: 
Proposals one and two are not recommended. Proposal one because 
(a) it would not significantly reduce delay, (b) it continues the excessive 
cost and expense and (c) it continues the objectable one man siadsencon 
Froposal two because of reasons (a) and (b) above and it would require 


additional time and unavailable experienced personnel. 


. 


Proposal, Wo. 3: 


Proposal threes recommended jor implementationias thaneetc.alt 
the objectives and overcomes all of the significant objections. It will 
require the appointment as Commissioners of the ea Appeals 
Examiners (Lu): 

| Under this proposal, the full opportunity-for a hearing will be met 


by a three member Appeal Board panel of Commissioners. The decision 


- continued - 
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of each such panel to be final and conclusive, subject to the provisions 


of Section 75 more specifically defined by Regulation or Board Order 


(see Appendix A). 


This recommended system will: 


(a) 


(b) 


(e) 


Deal expeditiously with the experienced and anticipated 
volume with the present compliment of Commissioners, 
including the Appeals Examiners (21). 

Produce a judgment from a panel of three, including 
persons experienced in compensation, adjudication and 
persons with practical experience beyond the Board. 

It eliminates repetitive hearings as a matter of practice, 
substituting the controllable process of Section 75, 

as defined in Appendix A. 

Reduce most significantly the time lost between notice of 
appeal and final resolution. 

Matecrially reduce the expense and cost of the system, 
epaagieyen, 0.00.\00 per annum fern reporters, and).other 
expense. 

Reduce very considerably the costs to employers, 
representatives and others when only one hearing is 
involved as a matter of right. 

Make the Board's presence apparent throughout the Province 
as each panel will have hearings outside as well as in 
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Toronto. 
(h) Produce more consistent application of policy and 
judgment. 


It can be expected that some groups, particularly from labour, 
will not be enthusiastic about the elimination of the two level hearing 
system. While opinion is not unanimous on this matter, a shared 
opinion is that if the provisions of Section 75 as defined are explained 
satisfactorily, all ee. would give this system an opportunity to 


demonstrate its effectiveness in reducing time lag and costs, and in the 


production of consistent and reasoned decisions. 


Procedure - Proposal WO. 3: 


When an appeal is received in the system, it will be reviewed 
comprehensively by a Commissioner or other properly appointed person 
who will: 

(a) (i) Make sure that the matter 1s properly pctorcetnic 

Appeal Board. 

(ii) Ensure that the matter has been fully prepared for 
appeal decision. 

(iii) If medical issue involved, assure that file has been 
reviewed by a medical consultant with medical summary 
and opinion on file. 

(b) Direct any action required to complete the file. 
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(g) 


me ey 


Consider whether a decision can be made from file and 

if so having given notice to and considered representations 
from any party adversely effected, write the decision 
referring that decision to two other Commissioners for 
concurrence, other decision and signature. 

If satisfied a decision cannot be made from file, that 
matter shall be referred to the Registrar of Appeals to 
arrange a hearing. 

Chew ice Chacemian of Appeals shall appoint a panel of 
Commissioners to hold a hearing and make a decision 
which shall be the decision of the Board. 

The decision of the Appeal Board panel shall be final and 
conclusive except as provided by Section 75 as defined 
(Appendix A). 

Any application under Section 75 shall be referred back 

to the panel constituted under (e) above or any other panel 
appointed by the Vice Chairman of Appeals. The panel so 
appointed, having given the appropriate notice to all 
parties of interest and considered any submissions received 
as a consequence of the notice, may with or without a 
further esa, vary, amend or revoke the decision, 


order, declaration or ruling. 
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This proposed system will provide-more comprehensive review 
and completion of file material before decision with or without hearing, 
more uniform and consistent judgment of issues, better utilization of 
the available personnel, significant reduction in time lag and costs, 
while producing better service to all involved parties. 

If the Act is not to be opened, the recommendation for a one- 
step appeals process could be accomplished: 

fehl e By appointment of additional Commissioners from Board 

employees by Order-in-Council. 

(b) By Regulation or Board Order providing: 

(1) For a one-step appeals process of an Appeal Board 
panel of three: Commissioners. 

(35) For Single Commissioners or Inquiries to be used 
only if an Appeal Board panel so recommends after 
initialssereening. 

(111) By defining grounds for re-consideration by the 
Appeal Board panel under Section 75 (Appendix A). 


Information on staffing requirements is indicated in Appendices B & C. 


oy Ae. a) 
aes ik 
(aie mags 
March J (th, oe Laws. OB rien. «Commissioner 
pro the Study Group. 
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GROUN DssF OR, RECONSIDERATION -- SEC TION:75 


lL. A question arises concerning the interpretation of 


the Workmen's Compensation Act, or of Board policy. 


ae Obvious error in the decision. 
=e Material evidence not previously presented. 
4. The proceedings have been conducted in an improper or 


unfair manner, 


aie The real justice and merits of the case requiring that 


it be reconsidered. 


March. Lith, 1977 
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PROPOSED APPEALS SYSTEM ="STAPE REQUIREMENTS 


Volume of appeals per year 3,200 


Estimate based on: 
le Exarniner inputifor 1976 3,058 


2. Appeal Board Hearings for: 


86(7) 50 
Commutations 50 
Section 15 30 

BF 18S 


Considering there is usually some small increase each year in 
claims and therefore appeals volume, and deducting for a percentage of 
cases decided without a hearing -- would estimate the maximum of 
3,200 hearings scheduled per year. 


Required hearings per week , 3, 200 


maa }= 62 


Required scheduled hearing appointments per week (30-40% 
postponement rate) = 100 


5 panels hearing 4 per day, 5 days per week = 100 
2 reserve panels -- to accommodate absences, desk/office time, 
travel time, extra time for Corporate Commissioners 


Required establishment 7 panels x 3 = 21 
Present establishment L2 Commissioners, 9 Examiners = 2l 


Travelling: 


It would appear from this year's record (53) that if out of town 
hearings are to be held in the same principal centres as at present -- 
one trip a week is indicated -- resulting in one trip per month for each 
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panel. With 5-6 panels and 5-2 spares available, no one person would 
be scheduled for more than one trip per month maximum under normal 


circumstances. 


Marehal (bi, 4) 27 
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APPENDIX C 


PROEUDEU UNE oo Lr APPEALS SYSTEM 


VOLUMES, ONE YEAR 


appeals--Projected 3200 
Basis of Projection: 
For 19/6; Loabsemipers 3021 
Section. bo 26 
Commutations 60 
Section 86(7) Hearings 42 
cute al: 3149 


Appeals Concluded Without Hearing-Projected 200 
Bae lesa! LOWeCt Lom: 


Presently 9 per cent of the incoming volume to the 
Examiners is concluded without Inquiry. In a one 
level system this percentage will be less as the 
employer must be allowed input before decision. 


Appeal Board Hearings-Projected 3000 


BPoveal Board Decisions (not.ancludinge, Section 7/5 
HRoolLications): Projected 3200 


Comment: 


The equivalent decisions in the present system is 
estimated, to. be. 4027. (During,.1976 the Examiners 
held Inquiries or decided on 3021 appeals and the 
Appeal Board held 980 Hearings plus 26 Section 15, 
topaliange 4027 .) 


peCctLion./> Applications -Projected 420 


Basis) or) Projection: 


In 1976 at year end, the Appeal Board had rendered 
739 decisions. During the same period there were 

71 Applications to Reconsider. Although these were 
not necessarily the same cases involved, the ratio 
is about ten per cent. Although more Applications 
would normally be anticipated in a one step system 
the proposed restriction of the grounds for Applica- 
tion may cause the ratio to remain about the same. 


- continued - 
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Appendix C - Continued Page 2 
Summaries of Information-Projected 1600 


Basis Of Froyections 


There were 1100 requests for Summaries of Informa- 
tion in,1976 in relation to 302).appeals ae Exeminer 
Level which approximates, a 12/3 ratio ue bees 
anticipated there will be an increased demand for 
Summaries of Information in a one step system which 
is estimated at 50 per cent. In edditioneca 
Summaries of Information provided, 980 summaries of 
claims were composed in “£976"for ‘the cases heard by 
the Appeal Board. 


Transcripts-Projected. There will be no transcripts applicable 
prior to an Appeal Board Hearing. 


Comment: 


In 1976 it is estimated 500 transcripts were obtained 
on cases proceeding to an Appeal Board Hearing. This 
would not be applicable in the proposed system. The 
saving would™be about 950, 000 I tr tne Start. wile 

the new system deals with cases where there was an 
Appeals Examiner Inquiry or an Appeal Tribunal Hearing, 
transcripts will still be provided but this would 
phase out in time--—Transcripts=requiced following—an 
Appeal Board Hearing would be similar to our present 
procedure although possibly with a higher number due to 
the projected increase in Section 7/75 Applications. 


Court Reporter attendance costs and interpreting costs will be 


' reduced proportionately to the 25 per cent reduction in Hearings 


which would eventually constithte-a’ Ssaving-of 524, 000% per year. 


ola ONG 


Commissioners 


3000 Appeal Board Hearings averages 58 accomplished Hearings 


each week. Based on the present postponement rate and 


anticipating an increase in a’ one step ‘system, /30' to" 40*per 


cent more Appeal Board Hearings must be scheduled. 


Proyeccron 


Appeal Board Panel Hearings, Toronto, 4 per day, 5 days 
a week = 20 per week. 


Appeal Board Panel, Hearings, outside of Toronto, 2 Monday, 


2 Friday and 4, three days a week = 16 per week. 


5 operative Appeal Board Panels each week, 3 in Toronto, 


(3% 20 = 60 Hearines); 2 outeicesor toronto, ioe 


32 Hearings) will provide 92 Appeal Board Hearing appoint— 


a Co et 
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ments per week. 


The time requirements for desk work, vacations and other 
absences, Applications to Reconsider, decisions without 
hearings, resolving cases following further enquiry after 
hearing, require an additional 2 Appeal Board Panels. 


Projected Establishment (7 Appeal Board Panels) 21 Commissioners. 


Present Establishment - 11 Commissioners excluding Vice- 
Chairman of Appeals, 9 Appeals Examiners = 20. 


Appeals Administrators 
Projected Activities 


‘Screening of incoming cases. 


Preparatory work which includes external communications, 
provision of Summaries of Information on request. 


Attendance on a selective basis at Appeal Board Hearings. 


Decision drafting on request. 
Post Hearing enquiry at the direction of the Appeal Board. 


Controlling the activities in an appeal from when it is 
recervedsaintel wt we idecidedvand’a decision mailed: 


Responding to post decision enquiries. 
Preparation and referral of Section 75, Applications. 


As the Apveal Board will be dealing directly with the file 
the only summary required will be on the request of a party 
to a Hearing. As Appeals Administrators will attend Appeal 
Board Hearings on a selective basis, more time will be 
available to carry out activities mentioned above as are 
done now. Restricting the activities of the Appeals 
Administrators may enable the present establishment of 7 

bo carry the projected workload. 


Glerical 


The scheduling of 7 Appeal Board Panels, 5 fully operative 
each week, will be centralized under the Office of the 
Registrar, likely 3 secretaries will be required including 
the Secretary to the Registrar. It is considered the present 
establishment of 19 secretaries should be able to manage the 
workload in the projected appeal system 


236 
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The Appeals Secretaries Grade 7 who presently type the 
decisions would continue to do so based on handwritten 
decisions or dictated tapes from the Commissioners. 


D. Farquhayson; 
March .25 the | Log /- 


DATE 


SUBJECT 


ea Ae APPENDIX II 


FORM 25! 


INTER -~-DEPARTMENTAL COMMUNICATION 


Cie) Gel Orne Vy nce Clialt iat Appeals 
W. R. Riddell, Solicitor and General Counsel 


April 1, 1977. 


I have considered your Report and Recommendation re 
Appeals syste: dated March 17, 197%7. 


I am of the opinion that the Act does not have to be amended 


to pive effect to your report. 


I am also of the opinion that the Board does not have to ask 
the Lieutenant Governor in Council for regulations to pive effect to the 


proposed procedural rules. 


I would suggest that the following changes be made to Grounds 
for Reconsideration - Section 75 which is Appendix A to your report: 


Ge ihabvour itemec, Obvious error in the decision", be replaced by 
the sentence, ''Obvious defect in the decision". 
(2) That your item 3, ‘Material evidence not previously presented", be 


altered to read ''Substantial material evidence not previously 


presented’, 


(3) I would respectfully suggest that your item 5 be deleted in its entirety 
as I believe it has been adequately covered in the first four grounds, 


IEP LAME 


WRR/GMW Soitit reniceneral Counsel. 
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GROUNDS FOR *RECONSIDERATION Ob AN. APT EAL BOARD PANEL DECISION 


rte) Oe Goat ie CO iy es: 


ie A question arises concerning the interpretation of 
The Workmen's Compensation Act, or of Board 
poliey. 

PA Technicalidetectn,the: Decision. 


Significent evidence not previously presented. 


Lee) 


4, The proceedings have been conducted in an improper 


WMS EVOUSY gH 


Approved by the Commissioners following consideration of 
the Board Solicitor and General Counsel's comments (see 


Appendix II) on Appendix A or Appendix I. 


April 4, 1977. 
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certain 
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stances 


Allowances 
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ling and 
living 
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Accountable 
advances 


Idem 


Authority 
for pay- 
ments of 
accounts for 
printing, 
Stationery, 
etc. 


Expenditure 
refunds 


Interpre- 
tation 
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Chap. 166 FINANCIAL ADMINISTRATION Sec. 23 


23. If any public money is appropriated by an Act for any 
purpose or is directed by the judgment of a court or the award of 
arbitrators or other lawful authority to be paid by the Lieutenant 
Governor and no other provision is made respecting it, such 
money is payable under warrant of the Lieutenant Governor, 
directed to the Treasurer, out of the Consolidated Revenue Fund, 
and all persons entrusted with the expenditure of any such money 
or a part thereof shall account for it in such manner and form, 
with such vouchers, at such periods and to such officer as the 
Treasurer may direct. R.S.O. 1960, c. 142, s. 31. 


24. The Lieutenant Governor in Council may make regula- 
tions fixing the scale of allowances for the travelling and living 
expenses to be allowed to any person employed in or in connection 
with any part of the public service. R.S.O. 1960, c. 142, s. 32. 


25.—(1) On the application of a minister, the Treasurer may 
authorize an accountable advance out of the Consolidated Reve- 
nue Fund for the purpose of meeting disbursements for travelling 
expenses or other contingencies or of making payments on 
account of expenses incurred or to be incurred. R.S.O. 1960, 
c. 142, s. 33 (1); 1968, c. 41, s. 15 (1). 


(2) If, at the termination of the fiscal year in which an advance 
was made no accounting or repayment of the advance has been 
received, such advance shall be repaid or accounted for within 
thirty days thereafter. R.S.O. 1960, c. 142, s. 33 (2). 


26. The Treasurer may pay out of the Consolidated Revenue 
Fund accounts for legislative and departmental printing, paper 
and stationery and other supplies delivered to the Queen’s Printer 
and Publisher, but the amount of such deliveries remaining on 
hand and in the course of distribution shall not exceed in any fiscal 
year the sum of $1,000,000. R.S.O. 1960, c. 142, s. 34; 1965, 
c. 40, s. 4, amended. 


27. An amount received as a refund or repayment of an 
expenditure or advance and deposited to the credit of the 
Treasurer shall be included in the unexpended balance of the 
appropriation against whichit wascharged. R.S.O.1960,c. 142, 
s. 39. 


PART IV 


PUBLIC DEBT 


28. In this Part, ‘“‘securities’’ means securities of Ontario, and 
includes Ontario Government stock, bonds, debentures, interest 
bearing and non-interest bearing treasury bills, notes and any 
other security representing part of the public debt of On- 
tario. R.S.O. 1960, c. 142,s. 36. 
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Chap. 36 AUDIT Sec. 7 


and all other papers, things or property belonging to or in use by 
the department and necessary to facilitate the audit and shall be 
afforded every facility for verifying transactions with the bal- 
ances or securities held by depositaries, fiscal agents or custodi- 
ans. R.S.O. 1960, c. 27, s. 7, amended. 


8. Nothing in this Act shall be construed to affect the responsi- 
bility of any minister, deputy minister, departmental officer or 
other person charged with the administration of public moneys, 
and the responsibility for the conduct of the financial business of 
each department shall rest with the head of the department, and, 
before accounts are recommended to the Treasurer of Ontario for 
payment, they shall be checked and examined in detail and 
vouched as correct in every respect and allowed and passed by the 
proper departmental officers. R.S.O. 1960, c. 27,s. 8. 


§.—(1) Except where otherwise provided, the Auditor shall 
examine on behalf of the Assembly all accounts of expenditure of 
public moneys out of the Consolidated Revenue Fund, whether 
held in trust or otherwise. 


(2) The Auditor shall satisfy himself that every account 
requisitioned for payment is in accordance with the terms and 
conditions of the grant to which the account relates. 


(3) The Auditor, after satisfying himself that a voucher has 
been examined and certified as correct by the department 
concerned, may, in his discretion and having regard to the 
character of the departmental examination, admit it as satisfacto- 
ry, but, if the Treasury Board desires any voucher to be examined 
in greater detail, the Auditor shalldoso. R.S.O. 1960, c.27,s.9. 


10. The Auditor may station one or more members of his staff 
in any department of the public service to enable him to carry out 
his duties under this Act more effectively, and the department 
shall provide such accommodation as is required for the pur- 
pose. R.S.O. 1960, c. 27, s. 10. 


1 i.—(1) Except as provided in this section or section 12, no 
cheque for the payment of public money shall issue without the 
certificate of the Auditor that there is legislative authority for the 
payment. 


(2) When, upon an application for a cheque, the Auditor has 
reported that there is no legislative authority, then upon the 
written opinion of the Minister of Justice and Attorney General 
or Deputy Minister of Justice and Deputy Attorney General that 
there is legislative authority, citing it, the cheque may be issued. 
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Sec. 13 AUDIT Chap. 36 


(3) The authority to make an expenditure under a special 
warrant lapses and any unexpended balance shall be written off at 
the end of the fiscal year in which the warrant is given, except that 
during the period of thirty days next following the end of the fiscal 
year there may be paid an amount not exceeding the unexpended 
balance of the warrant for the purpose of discharging any debt 
that was incurred during such fiscal year, and such expenditure 
may be charged in the accounts of such fiscal year. 


(4) When the Auditor has refused to certify that a cheque may 
issue, the minister of the department requisitioning the cheque 
may upon notice to the Auditor refer the matter to the Treasury 
Board and thereupon the correspondence in the case together 
with a memorandum stating, 


(a) the legislative authority under which it is considered the 
expenditure may be made; 


(6) the objections taken by the Auditor; and 


(c) the answer to the objections, 


shall be submitted by the minister in charge of the department to 
the Treasury Board and the Board may in its discretion order the 
issue of the cheque. R.S.O. 1960, c. 27, s. 11, amended. 


12.—(1) The certificate or order of the Minister of Justice and 
Attorney General or Deputy Minister of Justice and Deputy 
Attorney General that a sum of money is required to be paid out 
of the Consolidated Revenue Fund on account of the investiga- 
tion, detection or punishment of any offence against the laws of 
Ontario or of Canada, or on account of special services or 
disbursements in connection with inquests, or any purpose 
connected with the administration of justice in either civil or 
criminal matters, is sufficient authority for the issuing of acheque 
by the Treasurer of Ontario for the amount named in the 
certificate or order, and the officer or other person to whom the 
cheque is issued shall account to the Minister of Justice and 
Attorney General for the proper disbursement of the amount 
received by such officer or other person. 


(2) The certificate of the Minister of Justice and Attorney 
General or Deputy Minister of Justice and Deputy Attorney 
General that any moneys received by any officer or other person 
under this section have been duly accounted for is final and 
conclusive and the account is not subject to any further examina- 
tion. R.S.O. 1960, c. 27, s. 12, amended. 


13. Every cheque issued by the Treasurer of Ontario shall be 
countersigned by the Auditor. R.S.O. 1960, c. 27, s. 13. 
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MR, CHAIRMAN, BEFORE PROCEEDING WITH THE SPECIFICS 
OF COMPLAINT #81, I WOULD LIKE TO STATE TO THE COMMITTEE 
MY UNDERSTANDING OF WHY I AM HERE TODAY AND TO RELATE IT TO 
THE APPROACH I HAVE TAKEN IN PREPARING FOR THIS HEARING, 


FOR REASONS, WHICH | HOPE WILL BECOME APPARENT TO 
THE COMMITTEE IN THE COURSE OF MY REVIEW OF THIS CASE, WE 
DID NOT CONSIDER THE COMPLAINT OUTLINED BY THE OMBUDSMAN 
TO INVOLVE ANY MAJOR ISSUE AND WE THOUGHT OUR EXPLANATION 
OF OUR POSITION REASONABLE. THE CONCLUSION OF THE 
QMBUDSMAN THAT OUR LEGISLATION WAS “OPPRESSIVE” AND THE 
REVIEW OF THE CASE IN MORE DETAIL BY THIS COMMITTEE, 
COUPLED WITH YOUR REQUEST THAT | ATTEND TODAY SUGGESTED TO 
ME THAT MORE THAN A SIMPLE EXPLANATION OF THE MINISTRY'S 
POSITION IS REQUIRED. 


IT IS MY UNDERSTANDING THAT THIS COMMITTEE IS 
INTERESTED IN THE PROCESS BY WHICH THE OMBUDSMAN’S OFFICE 
AND A MINISTRY DEAL WITH A PROBLEM AND WITH THE MINISTRY'S 
PERCEPTION OF THIS PROCESS, 1, THEREFORE, APPROACHED THE 
PREPARATION OF MY COMMENTS WITH A VIEW TO PLACING BEFORE 
THE COMMITTEE FOR ITS CONSIDERATION NOT ONLY THE FACTS OF 
THE CASE AND HOW WE DEALT WITH THEM, BUT ALSO THOSE ISSUES 
ARISING OUT OF THE CASE WHICH ] BELIEVE WILL ASSIST THIS 
CoMMITTEE IN ITS EVALUATION OF THE REPORT OF THE OMBUDSMAN, 


pif fe 
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] WISH TO EMPHASIZE, MR, CHAIRMAN, THAT ALTHOUGH 
MY COMMENTS ON SOME POINTS MAY BE SOMEWHAT CONTENTIOUS, 
THEY ARE MADE IN AN EFFORT TO BE CONSTRUCTIVE AND THEY 
SHOULD NOT BE INTERPRETED AS A CRITICISM OF THE OMBUDSMAN’S 
OFFICE NOR AS AN INDICATION OF ANY BASIC ILL-WILL BETWEEN 
US, NOTWITHSTANDING THE HIGH PROFILE GIVEN TO ISSUES 
ARISING OUT OF THE NORTH PICKERING MATTER, I SINCERELY 
BELIEVE AND TRUST THE OMBUDSMAN AND HIS STAFF WILL BE ABLE 
TO AGREE, THAT OUR DAY-TO-DAY RELATIONSHIPS ARE CONDUCTED 
IN A SPIRIT OF CO-OPERATION AND GOODWILL. FROM TIME TO 
TIME WE DIFFER ON MATTERS OF JURISDICTION OR INTERPRETATION, 
BUT THIS DOES NOT PREVENT US FROM DEALING WITH THE MATTERS 
BROUGHT BEFORE US. IT IS FREQUENTLY IN THE MINISTRY'S BEST 
INTEREST TO RESOLVE AN ISSUE EXPEDITIOUSLY EVEN WHERE WE 
ARE OF THE OPINION THAT THE OMBUDSMAN MAY NOT HAVE 
JURISDICTION. ] WILL HAVE MORE TO SAY ABOUT THIS LATER. 


MR. CHAIRMAN, [| WOULD NOW LIKE TO OUTLINE THE 
ONTARIO Home RENEWAL PROGRAM IN GENERAL TERMS, THEN DEAL 
WITH THE FACTS OF THE COMPLAINT AS THEY RELATE TO THE 
PROGRAM AND FINALLY, I WOULD LIKE TO COMMENT ON THE 


OMBUDSMAN’S REPORT ON THIS CASE, 


THE ONTARIO Home RENEWAL PROGRAM WAS INTRODUCED 
IN THE FALL OF 1974 AS ONE OF THE MINISTRY OF HOUSING’S 
PROGRAMS TO PROVIDE AFFORDABLE ADEQUATE HOUSING IN ONTARIO, 
IT WAS RECOGNIZED THAT NEW HOUSING ALONE CANNOT MEET ALL 
THE HOUSING NEEDS IN THE PROVINCE AND THAT, AS WELL AS NEW 
HOUSING, THERE WAS NEED FOR A SET OF PROGRAMS DESIGNED TO 


CONSERVE AND IMPROVE EXISTING HOUSING STOCK, 


cw fi Rp 


THE PURPOSE OF THE PROGRAM IS STATED IN THE 
GUIDE ‘TO THE PROGRAM PUT OUT BY THE IINISTRY IN THE 
FOLLOWING TERMS: 


"OQHRP PROVIDES GRANTS FOR MUNICIPALITIES TO 
ASSIST OWNER OCCUPANTS TO REPAIR THEIR HOMES TO 
STANDARDS DEVELOPED LOCALLY AND ACCEPTABLE TO THE 
MINISTRY, IT IS PARTICULARLY DIRECTED TO THE 
REHABILITATION OF SUBSTANDARD DWELLINGS, WITH 
EMPHASIS ON FAULTY STRUCTURAL AND SANITARY CONDITIONS, 
AND THE UPGRADING OF PLUMBING, HEATING AND ELECTRICAL 
SYSTEMS AND THE PROVISION OF ADEQUATE INSULATION, 
IT 1S THE INTENT OF OHRP To EXTEND THE LIFE OF THE 
HOME A MINIMUM OF 1b YEARS,” 


THE PROGRAM WAS FUNDED BY PROVINCIAL GRANTS 
MADE TO PARTICIPATING MUNICIPALITIES, THE AMOUNTS 
OF THE GRANTS VARYING AMONG MUNICIPALITIES IN 
ACCORDANCE WITH A FORMULA SET OUT IN THE REGULATIONS, 
ALTHOUGH THE PROGRAM WAS AVAILABLE TO ALL 
MUNICIPALITIES AND ALTHOUGH THE MINISTRY ENCOURAGED 
THE MUNICIPALITIES TO PARTICIPATE, THE DECISION TO 
TAKE PART IN THE PROGRAM WAS LEFT UP TO THE 
MUNICIPALITIES. [IO DATE 539 ouT OF /95 MUNICIPALITIES 
HAVE RECEIVED GRANTS UNDER THE PROGRAM, 


revel 
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THE BASIC GENERAL TERMS FOR ASSISTANCE UNDER 
THE PROGRAM WERE SET OUT BY REGULATION IN SEPTEMBER 
1974 AND ALTHOUGH THERE HAVE BEEN AMENDMENTS THE 
FOLLOWING PROVISIONS HAVE APPLIED THROUGHOUT THE 
PROGRAM: 


"IT IS A CONDITION ATTACHING TO ALL 
GRANTS MADE BY THE MINISTER UNDER THIS 
REGULATION TO A MUNICIPALITITY THAT 

THE MONEYS ... BE USED BY THE MUNICIPALITY 
ONLY, TO MAKE LOANS, NOT EXCEEDING 
$7,500 ... TO OWNERS 1... RESIDING WITHIN 
THE MUNICIPALITY AND QUALIFYING FOR A 
LOAN UNDER THIS REGULATION TO ASSIST IN 
THE REPAIR, REHABILITATION AND 
IMPROVEMENT OF REAL PROPERTY USED FOR 
RESIDENTIAL PURPOSES, WHICH PROPERTY 

IS OCCUPIED BY THE OWNER THEREOF. 


THE REGULATIONS RESTRICT APPLICATION TC 
OWNERS WHOSE ADJUSTED FAMILY INCOMES DO 
NOT EXCEED $12z,500, 


THE DEFINITION CF “OWNER” REQUIRES THE 
PERSON TO BE AN OCCUPANT OF THE DWELLING 
UNIT OWNED, 


"DWELLING UNIT’ IS DEFINED AS MEANING A SELF 


CONTAINED UNIT OCCUPIED AS A PRINCIPAL 
RESIDENCE BY A FAMILY.” 
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IN) SETTING UP THE PROGRAM WE WERE AWARE OF 
THE FOLLOWING AREAS OF POTENTIAL DIFFICULTY. 


i WE DO NOT HAVE THE STAFF TO ADMINISTER THE 
PROGRAM LOCALLY AND IN ANY EVENT WE WISHED TO HAVE 
THIS PROGRAM ADMINISTERED BY THE MUNICIPALITIES, BY 
PEOPLE CLOSER JO: THE NEEDS OF THE PERSONS WHO 
QUALIFIED UNDER THE PROGRAM. [HE DECISION TO HAVE 
LOCAL ADMINISTRATION OF THE PROGRAM CREATED THE RISK 
OF UNEVEN TREATMENT OF SIMILAR CASES ARISING IN 
DIFFERENT MUNICIPALITIES, 


ie THE POTENTIAL DEMAND FOR GRANTS COULD EASILY 
EXCEED THE AMOUNT OF MONEY AVAILABLE FOR THE PROGRAM, 
THE LIMITATION ON FUNDS HAS MEANT THAT NOT ALL THE 
MUNICIPALITIES APPLYING IN ONE YEAR RECEIVE THE 
MONEY THEY REQUEST AND THAT WITHIN A MUNICIPALITY 
NOT ALL THE ELIGIBLE APPLICANTS FOR ASSISTANCE CAN 
RE FINANCED BY THE MUNICIPALITY. 


oF WITHIN GENERAL GUIDELINES, THE LOCAL 
ADMINISTRATION WAS ALLOWED TO DETERMINE WHICH OF 
THE APPLICANTS WOULD RECEIVE ASSISTANCE UNDER THE 
PROGRAM. ALSO WITHIN GENERAL GUIDELINES, THE 
AMOUNT AND NATURE OF THE ASSISTANCE, THAT IS TO 
SAY THE TOTAL DOLLAR VALUE OF THE ASSISTANCE, THE 
AMOUNT THAT COULD BE FORGIVEN, AND THE AMOUNT THAT 


WOULD BE REPAYAsLe, IS DETERMINED BY THE 


MUNICIPALITIES. 


A 
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AS A RESULT OF THIS DISCRETION, PRACTICES IN 
DIFFERENT MUNICIPALITIES HAVE VARIED CONSIDERABLY, 
FOR EXAMPLE SOME MUNICIPALITIES HAVE NOT MADE 

ANY FORGIVEABLE LOANS, OTHERS HAVE SET THE MAXIMUM 
AMOUNT OF THE LOAN SUBSTANTIALLY BELOW THE PERMITTED 
MAXIMUM, 


SINCE THIS WAS A NEW PROGRAM WE REALIZED 
THAT THERE MIGHT BE DIFFICULTIES WITH IT AND WE WERE 
UNCERTAIN AS TO HOW IT WOULD BE RECEIVED BY THE 
MUNICIPALITIES. THE PROGRAM WAS ESTABLISHED 
INITIALLY FOR A THREE YEAR PERIOD ENDING Marcu 31, 
1977, WURING THIS PERIOD AN EXTENSIVE REVIEW OF THE 
PROGRAM WAS CARRIED OUT BY CONSULTANTS RETAINED BY 
THE MINISTRY AND WE RECEIVED THE REPORT IN DRAFT FORM 
IN LATE 1976, JHE REPORT DID CONFIRM OUR GENERAL 
IMPRESSION THAT OHRP WAS WORKING WELL AND THE PROGRAM 
WAS EXTENDED UNTIL MARCH 31, 1973. THE CONSULTANTS 
HAVE DRAWN ATTENTION TO A NUMBER OF PRACTICES THAT HAVE 
DEVELOPED AND HAVE MADE RECOMMENDATIONS CONCERNING THEM, 
FOR THE PURPOSE OF THIS COMMITTEE, | DO NOT BELIEVE 
THAT IT IS NECESSARY TO GO INTO THE DETAIL OF THE 
REPORT, IF ANY MEMBERS ARE INTERESTED I WOULD BE 
PLEASED TO HAVE COPIES OF THE REPORT MADE AVAILABLE. 
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WE BRIEFLY REVIEWED THE REPORT WITH THE PHLC AND 
IN AprRIL 19/77 IT WAS GIVEN WIDE DISTRIBUTION WITH THE 
REQUEST FOR COMMENTS, WE ARE NOW AT THE STAGE OF OUR 
REVIEW PROCESS WHERE WE HAVE TABULATED THE RESPONSES TO 
THE REPORT AND ARE ABOUT TO ASSESS THEM, ON THE BASIS OF 
THIS REVIEW WE WILL MAKE RECOMMENDATIONS FOR ANY PROGRAM 
CHANGE THAT IS CONSIDERED ADVISABLE IN THE 19/78/79 PROGRAM, 


MR, CHAIRMAN, | WOULD NOW LIKE TO TURN TO THE 
PARTICULARS OF COMPLAINT #8l, 


THE OMBUDSMAN'S LETTER OF DeEcEMBER 20, 1976 


DESCRIBES THE BASIS OF THE COMPLAINT AS FOLLOWS: 


iP THE COMPLAINANT LIVED IN A HOUSE ON THE SAME 
LOT UNTIL IT BURNED DOWN IN 19/73, IT WAS THIS 
FIRE THAT MADE HER HOUSE UNINHABITABLE; IT HAD 
TO BE DEMOLISHED AND REMOVED FROM THE PROPERTY, 
THE COMPLAINANT HAD THE PRESENT HOUSE MOVED FROM 
ANOTHER LOCATION, SEVERAL MILES AWAY, ONTO THE 
SAME LOT TO REPLACE THE OTHER HOUSE, 


THE MUNICIPALITY WILL NOT GRANT APPROVAL FOR THE 


Ro 


COMPLAINANT TO HOOK UP WATER AND HYDRO SERVICES, 
THUS ENABLING} HER JO OCCUPY THE HOUSE; UNTIL HER 
HOUSE IS PLACED ON A PROPER FOUNDATION, JHE 


Nee: 
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HOUSE HAS NOT BEEN PLACED ON ITS FOUNDATION, 
APPARENTLY, BECAUSE OF A DISPUTE WITH A CONTRACTOR, 
A SECOND CONTRACTOR WAS HIRED BY THE COMPLAINANT 

TO DO THIS WORK, HOWEVER, IT APPEARS HE WOULD 

NOT PROCEED WITH THE WORK DUE TO THE DISPUTE AS 

TO THE OWNERSHIP OF THE PILINGS THE HOUSE PRESENTLY 
RESTS ON, THE COMPLAINANT CANNOT AFFORD TO PLACE 
THE HOUSE ON ITS FOUNDATION WITHOUT A LOAN OR 

GRANT UNDER THE HOME RENEWAL PROGRAM, But, SHE 

IS NOT DEEMED ELIGIBLE FOR THE ONTARIO HOME 

RENEWAL PROGRAM BECAUSE SHE DOES NOT MEET THE 
OCCUPANCY REQUIREMENT IN THE REGULATION, 


RELATING THOSE EVENTS TO THE ONTARIO HOME RENEWAL 


PROGRAM, I WOULD MAKE THE FOLLOWING OBSERVATIONS: 


ity 


THE DECISION AS TO WHETHER OR NOT THE COMPLAINANT 
QUALIFIED FOR A GRANT WAS MADE BY THE MUNICIPALITY. 
THE STAFF OF THE MINISTRY OF HOUSING DID NOT MAKE 


THE DECESION, 


IT APPEARS THAT THE COMPLAINANT WAS NOT OCCUPYING 
THE DWELLING UNIT AND WAS THEREFORE NOT ELIGIBLE 


TO RECEIVE A GRANT. 
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2. EVEN IF THE COMPLAINANT WAS COMPLETELY ELIGIBLE 
FOR A GRANT, SHE HAS NO LEGAL RIGHT UNDER WHICH 
SHE CAN FORCE THE MUNICIPALITY TO MAKE A GRANT 
TO HER. IT WAS RECOGNIZED IN THE DESIGN OF THE 
PROGRAM THAT THE MUNICIPALITIES WOULD HAVE TO 
DETERMINE PRIORITIES AMONG APPLICANTS BOTH IN 
TERMS OF THEIR FINANCIAL NEED AND IN TERMS OF 
THE NATURE OF THE IMPROVEMENTS BEING CARRIED OUT, 


4, ALTHOUGH IT IS STATED THAT THE COMPLAINANT'S 
APPLICATION WAS TURNED DOWN BECAUSE SHE WAS NOT 
AN OCCUPANT OF THE DWELLING UNIT, SHE MIGHT JUST 
AS EASILY HAVE BEEN TURNED DOWN ON THE GROUNDS 
THAT THE PROGRAM WAS DESIGNED TO REHABILITATE 
SUBSTANDARD HOUSING, NOT TO FINANCE THE COMPLETION 
OF PARTIALLY CONSTRUCTED HOMES OR THE MOVING OF 
STANDARD QUALITY HOMES FROM ONE SITE TO ANOTHER, 
THESE MAY BE VERY LEGITIMATE AREAS IN WHICH 
FINANCIAL ASSISTANCE MAY BE REQUIRED BUT THEY 
WERE NOT THE TARGET AREAS OF OHRP, 


Mr, CHAIRMAN, IF I] MAY NOW TURN TO THE OMBUDSMAN’ S 


REPORT ON THIS COMPLAINT, I WOULD LIKE TO OUTLINE SOME OF 
THEA PROBLEMS? AMCAGENSUCH eASadiiSe CREATESSFOR) DHE MINISTRY, 
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As I MENTIONED IN MY OPENING COMMENTS, IN OUR 
EFFORTS TO BE CO-OPERATIVE AND EXPEDITIOUS WE CAN BECOME 
INVOLVED IN MATTERS WHERE THE OMBUDSMAN’S JURISDICTION 
MAY BE QUESTIONABLE, | BELIEVE COMPLAINT #01 IS ONE SUCH 


EXAMPLE, 


THIS COMPLAINT WAS CONSIDERED BY STAFF TO BE 
RELATIVELY STRAIGHTFORWARD, ONE WHICH WOULD BE RESOLVED 
QUICKLY ON THE FACTS AND THEREFORE NO EXTENSIVE REVIEW OF 
THE QUESTION OF JURISDICTION WAS MADE AT THE TIME OF THE 
OMBUDSMAN ’S ORIGINAL INQUIRY OF FEBRUARY 26, 1976, 

ALTHOUGH THERE WAS CONSIDERABLE ORAL DISCUSSION OF THE CASE 
WITH THE OMBUDSMAN’S STAFF INCLUDING THE QUESTION OF 
JURISDICTION, THE INVESTIGATION WAS CONDUCTED WITHOUT ANY 
APPARENT NEED TO EXCHANGE CORRESPONDENCE. JHE SECOND 
WRITTEN DOCUMENT WAS THE OMBUDSMAN’S REPORT TO THE MINISTER 
oF JuLy 28, 19/6, 


IN RAISING THE ISSUE OF JURISDICTION AT THIS 
TIME, I DO SO NOT IN ANY ATTEMPT TO EMBARRASS THE UMBUDSMAN 
BUT RATHER TO ILLUSTRATE THE HAZARD OF EXPEDITIOUS 
CO-OPERATION AND AS PREVIOUSLY STATED, TO ASSIST THE 
COMMITTEE IN ITS CONSIDERATION OF THIS CASE, IW ORDER TO 
AVOID SURPRISING THE OMBUDSMAN, I FORWARDED TO HIM LAST 


WEEK A COPY OF THESE COMMENTS. 
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WHILE THE QUESTION OF JURISDICTION MAY BE 
ACADEMIC WHERE THe MINISTRY AND THE UMBUDSMAN AGREE 
ON A COMPLAINT, IT IS AN ENTIRELY DIFFERENT MATTER 
WHEN A REPORT IS BEFORE THIS COMMITTEE. 1 WOULD 
RESPECTFULLY SUGGEST THAT THIS COMMITTEE HAS NO 
JURISDICTION IN THIS CASE IF, BECAUSE OF HIS LACK OF 
JURISDICTION, THE UMBUDSMAN’S REFORT IS A NULLITY. 


IF I AM CORRECT ABOUT THE QUESTION OF 
JURISDICTION THEN IT FOLLOWS THAT THE OMBUDSMAN SHOULD 
NOT HAVE REPORTED ON THIS CASE. NOR SHOULD HE REPORT 
ON SIMILAR COMPLAINTS ABOUT THE MUNICIPAL ADMINISTRATION 
OF OHRP, SIMILARLY THIS COMMITTEE SHOULD NOT BE 
CONSIDERING THE MUNICIPAL ADMINISTRATION OF OHRP, 


MR, CHAIRMAN, THE FOLLOWING IS THE BASIS OF 
MY CONCERN OVER THE QUESTION OF JURISDICTION. JHE 
OMBUDSMAN’S FUNCTION UNDER SECTION 15 oF HIS ACT IS 
"TO INVESTIGATE ANY DECISION OR RECOMMENDATION MADE 
OR ANY ACT DONE OR OMITTED IN THE COURSE OF THE 
ADMINISTRATION OF A GOVERNMENTAL ORGANIZATION. | 
DO NOT INTERPRET THAT SECTION TO BRING UNDER THE 
JURISDICTION QF THE OMBUDSMAN, THE DECISIONS OF A 
MUNICIPAL OFFICIAL ACTING PURSUANT TO REGULATIONS WHICH 
ARE DRAFTED, RECOMMENDED OR BROUGHT FORWARD BY A 
GOVERNMENT ORGANIZATION, 


Pace 
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NOR IN MY RESPECTFUL OPINION DOES THE FACT THAT A 
GOVERNMENTAL ORGANIZATION ASSISTS THE MUNICIPAL OFFICIALS 
BY PROVIDING OFFICE CONSOLIDATIONS OF THE REGULATIONS AND 
ADVICE ON THEIR INTERPRETATION, CREATE ANY JURISDICTION 
UNLESS IT IS THAT ADVICE AND ASSISTANCE THAT IS THE 

SUBJECT MATTER OF THE COMPLAINT, IN THIS CASE, THE 
DECISION COMPLAINED OF IS THE DECISION OF A MUNICIPAL 
OFFICIAL. SO FAR AS | AM AWARE, NO DECISION OR RECOMMENDATION 
MADE OR ACT DONE OR OMITTED IN THE COURSE OF THE 
ADMINISTRATION OF THE MINISTRY OF HOUSING HAS BEEN PUT IN 
QUESTION OR ISSUE BY THE COMPLAINANTS OR BY ANY OF THE 
FINDINGS OF THE OMBUDSMAN, UNLESS ONE INTERPRETS SECTION 15 
TO INCLUDE THE VERY PROCESS BY WHICH PROGRAMS ARE DESIGNED 
AND LEGILSATION BROUGHT FORWARD, As I HAVE ALREADY STATED 
I DO NOT BELIEVE THIS TO BE A REASONABLE INTERPRETATION OF 


THE SECTION, 


FINALLY, ON THIS POINT.I DO NOT BELIEVE THE 
OMBUDSMAN CAN OR SHOULD BE ALLOWED TO CREATE JURISDICTION 
IN A MUNICIPAL AREA BY REFERRING A COMPLAINT OVER WHICH 
HE HAS NO JURISDICTION TO A MINISTRY AND THEN PURSUING THAT 
MINISTRY'S FAILURE TO ACT ON THE COMPLAINT OR ON HIS 


RECOMMENDATIONS IN RESPECT OF IT, 


Ps AR 
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IF I AM WRONG ABOUT THE QUESTION OF JURISDICTION, 
THEN | ASK THE COMMITTEE TO CONSIDER THE FOLLOWING COMMENTS 
ON THE FINDINGS OF THE OMBUDSMAN REPORT TO THE MINISTER ON 
COMPLAINT #81, THE REPORT CONTAINED IN THE OMBUDSMAN’S 
LETTER TO THE MINISTER OF HOUSING DATED JULY 28, 1976 
CONCLUDES THAT THE FACT THAT THE COMPLAINANT CANNOT QUALIFY UNDER 
THE REGULATION “IS OPPRESSIVE IN ITS RESULT”. I FULLY 
APPRECIATE THAT SECTION 22 OF THE OMBUDSMAN ACT SPEAKS IN 
TERMS OF THE OMBUDSMAN’S OPINION AS TO WHAT IS OPPRESSIVE, 
HOWEVER, IN VIEW OF THE ORDINARY DICTIONARY MEANING OF 
“OPPRESSIVE. WHICH IS “UNREASONABLY BURDENSOME OR SEVERE”, 
AS IN “OPPRESSIVE LEGISLATION’, I MUST EXPRESS MY RESPECTFUL 
DISAGREEMENT WITH THIS OPINION. THE LEGISLATION PLACES NO 
BURDEN ON THE COMPLAINANT AT ALL. JHE CRITICISM OF IT IS 
THAT IT FAILS TO CONFER A BENEFIT UPON HER. THE FACT THAT 
SHE, AMONG MANY OTHERS WHO DO NOT QUALIFY UNDER OHRP, 
CANNOT OBTAIN FINANCIAL ASSISTANCE FOR A PARTICULAR HOME 
IMPROVEMENT PROJECT MAY BE UNFORTUNATE OR REGRETTABLE BUT 
] SUGGEST TO YOU IT IS NOT OPPRESSIVE. IF THE WORD 
“OPPRESSIVE” HAS TO BE USED TO BRING THIS MATTER WITHIN 
SECTION 22 THEN I WOULD RESPECTFULLY SUGGEST TO THIS 
COMMITTEE THAT YOU MUST DECIDE WHETHER THE OMBUDSMAN’ S 
TERMS OF REFERENCE ARE TOO RESTRICTIVE, OR WHETHER IT IS 
INTENDED THAT THE PROPER FUNCTION OF HIS OFFICE IS TO DEAL 
WITH MATTERS OF A TRULY OPPRESSIVE NATURE AND NOT WITH 
MATTERS THAT ARE OF SOME LESSER DEGREE OR CONCERN, 
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HR. CHAIRMAN, IN MAKING THESE RESPECTFUL 
SUBMISSIONS I WISH TO EMPHASIZE THAT | DO SO IN 
ORDER TO OBTAIN CLARIFICATION OF THE DUTIES AND POWERS 
OF THE OMBUDSMAN AND OF THE RESPECTIVE DUTIES AND 
OBLIGATIONS THAT I AND ALL OTHER EMPLOYEES IN THE 
lINISTRY OF HOUSING HAVE TO THE OMBUDSMAN. WHILE 
| AM MOST WILLING TO ASSIST THE OMBUDSMAN’S OFFICE 
IN EVERY WAY POSSIBLE THE MINISTRY SIMPLY CANNOT IN 
OUR PRESENT CONDITION OF CONSTRAINED FINANCIAL AND 
HUMAN RESOURCES, AFFORD TO HAVE STAFF EXTENSIVELY 


INVOLVED IN MATTERS THAT ARE NOT PROPERLY THE SUBJECT 


OF INVESTIGATION: 


Mr, CHAIRMAN, I WOULD NOW LIKE TO DEAL WITH 
THE FURTHER RECOMMENDATIONS OF THE OMBUDSMAN IN HIS 
LETTER DATED DECEMBER 2U, 1976 To THE MINISTER OF 


HOUSING, 


HIS FIRST RECOMMENDATION IS THAT THE 
REGULATIONS BE AMENDED TO PERMIT THE MINISTER “TO 
WAIVE THE STRICT COMPLIANCE OF A REQUIREMENT OF 
THE REGULATION, IN CERTAIN EXTRAORDINARY CIRCUMSTANCES, 
BUT ONLY UPON THE APPLICATION BY AN OWNER TO THE 
HINISTER FOR SUCH RELIEF.” 


cay fate) 


IN THE MINISTRY'S VIEW, THIS APPEAL PROCESS 
WOULD CREATE AN UNWARRANTED ADDITION TO THE BUREAUCRACY, 
WE HAVE TRIED TO KEEP OHRP SIMPLE, EFFICIENT AND 
LOCALLY ADMINISTERED, WE DO NOT HAVE THE STAFF TO 
CARRY OUT THE INVESTIGATIONS NECESSARY TO ENABLE THE 
MINISTER TO MAKE AN INFORMED DECISION NOR DO WE WISH 
TO ACT AS AN APPEAL TRIBUNAL, WE BELIEVE THE 
MUNICIPALITIES CAN PROPERLY RUN THE PROGRAM WITHIN 
THE GUIDELINES OF THE REGULATIONS. 


AS AN ALTERNATIVE TO THE MINISTER ACTING AS 
AN APPEAL OFFICER, THE OMBUDSMAN RECOMMENDED THAT 
THE REGULATIONS BE AMENDED TO PROVIDE THE 
MUNICIPALITIES WITH SUCH DISCRETION. 


IT 1S THE MINISTRY'S POSITION THAT IT IS 
NOT NECESSARY TO GRANT SUCH A BROAD DISCRETION IN 
ORDER TO DEAL WITH A SINGLE AND VERY SPECIFIC 
COMPLAINT, 


THE ISSUE IS WHETHER OCCUPANCY SHOULD BE A 
TEST FOR ELIGIBILITY UNDER THIS PROGRAM, AS 
PREVIOUSLY STATED, WE ARE IN THE PROCESS OF REVIEWING 
THIS PROGRAM AND IT IS OUR INTENTION TO CAREFULLY 
REVIEW THIS PARTICULAR ISSUE, I MIGHT SAY MR. CHAIRMAN, 
THAT AS A RESULT OF OUR RECENT DISCUSSIONS OF THE 
IMPORTANCE OF “OCCUPANCY” AS A TEST OF ELIGIBILITY, 
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I FOR ONE FIND CONSIDERABLE MERIT IN EXTENDING THE PROGRAM 
TO THOSE CASES “WHERE: JHE @IMPROVEMEN TS 10 THES nHOUSee Wiel 
ENAS8LE THE OWNER TO TAKE UP OCCUPANCY IN AN QTHERWISE 
UNINHABITABLE DWELLING UNIT. I TEND TO THIS VIEW, 

MR. CHAIRMAN, NOT BECAUSE | SEE THE LEGILSATION AS BEING 
OPPRESSIVE, WHICH I DON’T, BUT BECAUSE | BELIEVE THE BASIC 
OBJECTIVE OF THE PROGRAM CAN BE BETTER SERVED IN “SOME CASES 


BY MAKING THIS CHANGE, 


FINALLY, Mr, CHAIRMAN, I WISH TO COMMENT ON THE | 
OMBUDSMAN’S RECOMMENDATION THAT WHEN SUCH AN AMENDMENT IS 
MADE TO THE REGULATIONS, AS HE HAD PREVIOUSLY RECOMMENDED, 
THE DISCRETION BE EXERCISED IN THE COMPLAINANT’S FAVOUR, 

I HAVE CONSIDERABLE DIFFICULTY WITH THIS RECOMMENDATION. 

As I INDICATED EARLIER, THE MUNICIPAL OFFICIAL MAY HAVE 
USED THE LACK OF OCCUPANCY AS AN EASY BASIS FOR TURNING THE 
APPLICATION DOWN. IF THE MUNICIPALITY WERE FREE TO 
EXERCISE AN UNFETTERED DISCRETION THE CONCLUSION MIGHT BE 
THAT THE COMPLAINANT’S IMPROVEMENTS DO NOT RELATE TO A 
SUBSTANDARD DWELLING UNIT, OR THAT THERE ARE MORE NEEDY 
APPLICANTS WHO SHOULD RECEIVE THE MONEY, AND SHE WOULD 
STILL BE REFUSED A LOAN. I DO NOT BELIEVE THAT THE 

OUTCOME CAN BE PREDICTED NOR SHOULD IT BE PRESCRIBED, 


ay! 


out be Fa 


To sum up, Mk. CHAIRMAN, WE IN THE MINISTRY OF 
HOUSING WISH TO CO-OPERATE WITH THE UMBUDSMAN’S OFFICE 
TO THE GREATEST EXTENT POSSIBLE, HOWEVER, BOTH SIDES 
NEED A CLEARER DELINEATION OF JURISDICTION AND RULES OF 
THE GAME IF WE ARE TO FUNCTION PROPERLY. I HAVE RAISED 
THE QUESTION OF JURISDICTION AS IT AFFECTS THIS CASE 
AND THE QUESTION OF LANGUAGE AS IT RELATES TO THE 
ASSESSMENT OF LEGISLATION. THESE QUESTIONS GO FAR 
BEYOND THIS CASE, WHICH IS THE REASON I HAVE RAISED 
THEM, BUT IF YOUR CONSIDERATION OF THEM MUST BE CONFINED 
TO THE PARTICULARS OF THIS CASE, THE RESULTS MAY STILL 
BE OF CONSIDERABLE ASSISTANCE TO THE MINISTRY. 


ON THE SPECIFIC ISSUE OF COMPLAINT #01, WE 
ARE REVIEWING THE CRITERIA FOR OHRP BUT WE CANNOT GIVE 
ANY ASSURANCE, EVEN IF WE ELIMINATE THE CRITERION OF 
OCCUPANCY, THAT THE COMPLAINANT S SPECIFIC NEED WILL BE 


MET. 


HERR 


SEPTEMBER 29, 1977 
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